Copyright Today

1.  Copyright is becoming more and more controversial as a legal subject matter especially because the globalization  of information and culture (which precedes that of markets and politics) is, on its own, controversial. 

Internet is the number one medium for such globalization and there the interests of the users (pushed also by the I.C.T. industry) and the interests of the providers of information and culture have been fighting each other for a long time and are still fighting hard1.

The interests of the users of information and culture are easy to define since they are similar to the interests of any other consumer: meaning the possession of the goods in question at the lowest possible price or, at best, gratis. 

The users of any tangible goods or services know however that to obtain them it is necessary to dispossess the owner and legally you can do this only by proposing a transfer of rights and by paying a price.

When the goods in question are works of art, (a song, a novel, a movie) - what we can define as intangible assets - the user can enjoy them without dispossessing the owner since a song, a novel or a movie can have, as it is well known,  a multiple and simultaneous use without visible damage to the goods or to the owner of the relating rights.

We can therefore understand why some software owners and IP authors prefer to leave their works to the free use and elaboration of the general public and why the so-called Cyberpunks use the battle cry “No copyright in Internet”2. Those initiatives receive a certain backing from many people who believe (in a cavalier way) that Internet is a sort of limbo where nobody is responsible and all is possible in the name of freedom of information and culture.

To this carefree attitude of the majority of the public which is enthusiastically shared by web providers and by the I.C.T. industry, try to answer national and international legislators with laws to contrast the so-called “Piracy” which has had an undeniable negative influx on the legitimate IP market3.

Those legislators are found by Internet navigators and by clients of the illegal CD and DVD market (and their lobbies) excessively punitive as it has happened recently in Italy with the so-called Urbani Decree – aiming among other things to reduce the freedom of downloading for personal use and to strengthen the obligations of Internet service providers – which has been the object of vivacious discussions in Parliament and in the media before and after its enactment4. 

2.  This is nothing very new. Authors have always had a difficult life and their rights were never fully recognized by the general public as a normal property right even when the means of producing multiples of  their works were only the hand-copying of literary works 

The invention of technical ways to reproduce writings and later to record voices and images and to broadcast them all over the world has dramatically changed the boundaries of the use of works of art, modified the relating economic interests and transformed also the perception of Copyright by all interested parties, including users 5.

In the XVII Century the London printers (and not the authors) started the battle towards a copyright obtaining from their Sovereign a patent to exclusively print whatever was in their catalogues. Eventually, as it is well known,  with the Statutes of Queen Anne in 1709, the authors “for the encouragement of learning” became the direct recipients of the copyright and could assign it to their publishers 6.

A different approach was used in the European Continent.

Starting with the French revolution, “les droits de l’homme” had a great impact  in the European legislation and “le droit d’auteur” was introduced in the revolutionary laws (and therefrom throughout  Europe) as “la plus sacrée, la plus personelle des proprietés de l’homme” (most sacred and the most personal of human properties)7.

You can see that the two approaches are very different: the Anglo Saxons granted a patent to the business men (the printer) through the State intervention and for a public interest.

The European approach was a recognition of a sort of natural right (today one could call it a constitutional right) on something which, since it was created directly by a subject, belonged exclusively to himself 8.
The two different approaches, notwithstanding the substantial unification of the Copyright legislation in all the world, are still apparent in this that the moral rights of the authors which is the core of the European copyright laws are kept outside of the American Law which, notwithstanding many modifications and the abolishment of the formalities that have rendered it closer to the European legislation, remains attached to its origin and therefore still resembles to a monopoly granted by the State to the authors for a limited time “to promote the progress of science and useful arts” as the American Constitution states.

Obviously this does not mean that the right to be recognized as author  and the right to prevent unauthorized first publication of an unpublished work or its unauthorized modifications are rights which are not recognized by the American legislation. They are recognized, as everybody well knows, only in “common law”  and not expressly by the Copyright Act 9.

In the practice of the Courts on both the Atlantic shores, those formal differences have no substantial consequences for the protection of the authors, apart from the fact that interest to the public progress is still present in the Anglo Saxon  legislation and equates in those countries  Copyright and Patent laws, notwithstanding the fact that a cultural progress does not exist in the same sense of the technical progress 10.

In any case, the promotion of cultural progress has no bearing on the legislation on both Atlantic shores since even the U.S.A. grant copyright to all creative (original with the author) works without any evaluation  of their merit and even to works which, under different points of view, could be considered “contra legem” 11.

3.  As confirmed by all national and international legislation, copyright (or droit d’auteur) is considered everywhere as a fundamental right, one of the many aspects of human freedom which finds both its basis and its limits in public and private interests which are all constitutionally protected.

The right of access to culture and to information, the freedom of expression right, the right of privacy, even the right of property are all individual rights of personal freedom which are reciprocally limited - to use an old formula -by the exercise of the right of freedom of the third parties 12.

The works protected by the Intellectual Property Rights present, however, a deep internal contradiction since, at the same time, the unpublished works are protected under the right of privacy, while - since they have an insuppressible  vocation to be published - they must also be protected under the freedom of expression right.
A statistic inquest, would probably show that the great majority of the works created in the world remains unpublished or is published without economic motivation; many works, also of celebrated authors, remain in their drawers and statistically only a small percentage of published works manage to cover their costs.

However, the technological  revolution brings into circulation an ever growing number of works and makes the protection of the economic interests of the authors - which are strictly  related to his moral interests -  always more difficult 13.

On the other hand, the technological revolution and the globalization of information have also originated  an extraordinary increase in the value of the protected works and materials and of anything which becomes known in the media with consequent patrimonial value of all  personality rights which, in a way,  have followed the road open by copyright.

The trademark protection for personalities and characters has given patrimonial value to the right granted to well-known personal names and characters.

The right of publicity has given patrimonial value to the image of a person and therefore has opened a way to profit from the renunciation of the right to  privacy 14.

The patrimonial value of personality rights is nothing very new, but certainly the media revolution has given a new and more legitimate scope to this old truth which, however, has been exemplified for at least two centuries by Copyright itself.

The rights of economic exploitation of the creative works are an  integral part of copyright, but are also the only way for the author  to control and direct his publication when he is willing to renounce its unpublished status, maintaining however  the possibility, through the independence  of the various exclusive rights, to differentiate the various exploitations and to follow the fortunes of the work, maintaining also, at least in some European laws including the Italian one, the right to repent of the publication for serious moral reasons 15.

4.  The technological revolution has also meant a wild use and abuse of the works that neither the authors, nor even the big multinational cultural industries alone are able to impede.

The intervention of the collecting societies  and the reciprocal general license of their repertoires with the consequent creeping transformation of the exclusive rights into a right to receive a compensation is one aspect of the solutions which the problem has obtained 16.

The labeling of the material copies of works, the electronic information and the technological protection measures for the works which circulate in the web are another relevant aspect of the possible solutions 17.

A further effect of the technological revolution is the increased protection of the neighboring rights. In effect, the new technologies of reproduction and communication to the public have not only interested – positively and negatively – the authors: all those who intervene in the distribution of the works to the public have been similarly affected and could not be left behind in the war against abusive utilization and organized piracy.

Unfortunately, although copyright is still considered by all national and international legislation on neighboring rights as a “primus inter pares”, it is certain that the exclusive rights of authors, performers, video and audio producers and broadcasters on the same economic goods will produce inevitable conflicts. 18
5.  As we have already observed, the IP is not only economically relevant it is also important as one of the constitutionally protected human rights.

On the other hand also the rights of users of works are protected as human rights and copyright as well as the right to culture and information are paramount in all the international declarations of human rights 19.

It is therefore a primary task of the legislators to establish a correct balance between the IPR and the rights of users so that the diffusion of culture and information will not find obstacles, but at the same time the authors, performers and cultural industries could communicate their products to the public, (without interference, and within the limits decided by the right holders) and be fairly compensated  for their efforts.

In this context, the strained relationship between producers and distributors of copyrighted works, on one side, and culture consumers, on the other, must be taken into consideration together with the different contractual strength of the parties in question.

This, however, is a general problem connected with all producer-consumer relationships  and is not really originating as a copyright problem.

Even the other well known issue of the relationship between countries belonging to the North and to the South of our world is often introduced in this controversy, but again such a conflict is not peculiar to Copyright although the effects of the TRIPs agreement have contributed to put Copyright in the public eye 20.

Those are in part the reasons why the legitimacy of copyright has been put so much in discussion in these last years and why the discomfort  of the culture consumers and the disquiet of the countries which are large exporters of pirated CD’s and  DVD’s have found so many allies also among judges and scholars.

“Fair use” of copyrighted materials is coeval  with copyright protection. Personal use and personal enjoyment of copyrighted works are the core of fair use since time immemorial, but nobody could foresee a century or two  ago that cheap and perfect copies of a written book or of a graphic work could be obtained without effort by everybody; as nobody could imagine that a glance through a book on the shelves of a library could be transformed  by technology into the browsing of the same book in a computer video entailing even its downloading in a material form if the Internet navigator is pleased with it  and whether such a book is copyrighted or not.

The limitations of copyright are not in reality exceptions – as now they are defined by the 29/2001/CE European Directive – to the exclusive rights granted to the author nor exceptions to the general exclusive rights owned by authors in view of his creation of the work. On the contrary they are the real borderline of the IPR defined by the legitimate exercise of  other rights, equally fundamental, hopefully, in accordance with an ordered model of values 21.

It is “the right measure of  freedom”,  a notion which we can already find in the “Laws” of Plato and which, according to the different historical periods, can be calculated differently since this balance is always subject to reconsideration, one would say, on   the mere physiological level 22.

The above mentioned European Directive and the OMPI Treaties have devised a general “test” to establish such a balance which I believe to be very appropriate. 

It is the well known “Three step test” which, placed as the common denominator of the “fair use” of copyright, should limit the respective rights of the authors and of the neighboring rights within banks which allow the respect of the rights of those subjects and, at the same time,  of the rights of the community and of the single user 23.

As we all know, under the European Directive and the Berne Convention,  “fair use” in anyway it could be defined, (1) should be specified  in the laws in order to avoid extensive or analogical interpretation; (2) should avoid conflict with  the normal exploitation of the works and (3) should not bring an unjustified prejudice to the legitimate interests of the titleholders.

It is doubtful that in the society produced by globalization of information and culture the identification of a fair balance between IPR and the right of IP users could with good effects be left to the determination of the single country and of its own legal traditions. The 29/2001/CE Directive was not a progress in this context since it has left freedom to the member States to choose their own balance although within the frame of the “Three step test”.

The harmonization of the national copyright legislation to which the European Union aims on a regional level is therefore a primary objective in view of the existing globalization of culture and information (the so-called Global village) 24.

The TRIPs Agreement and the OMPI Treaties  are on a world level an interesting step forward but not the final step.

In 1930 and 1931 two international conventions did launch a uniform legislation on bills and notes on a world wide plan 25.

One should try to follow this example also for the IPR since the two problems although widely different in the scope of their action, are very  comparable on their requirements and their premises.

The other necessary harmonization is the one to be operated on the level of the contractual instruments, specially  those used by the collecting societies, for operating a “one shop window” to facilitate the production of multimedial works. The technological methods used for the electronic information and the technological protection measures must also be harmonized specially to find a way by which those measures will not preclude the legitimate fair use of copyrighted works 26. 

6.  It is difficult for me to understand the attitude of those scholars who see a danger not only in the abuse of technological protection measures but in the measure themselves and in the same anti-circumvention provisions, notwithstanding that European Directive 2001/29/CE and DMCA both impose methods for granting to beneficiaries of the “fair use” a way to obtain their “free use”27.

Once one has established that a certain reproduction or diffusion of a copyrighted work is illicit, I don’t see that a technical protection of the same can be an undue “threat”. From a legal and an economical point of view, I am afraid that the Copyright infringer is not different from a robber and to padlock a door and to set penal provisions against robbers  and against those who sell to robbers tools to unlock the doors seem to me absolutely correct and up to the scope of the law.

With regard to contractual measures to govern the access and the use of copyrighted works, I agree that they could alter the boundaries of copyright, but the contractual autonomy of the parties is limited by the fact that effects of a contract can never bind persons who are not parties to that contract and by the imperative rules of the laws, i.e. by the  rules that can not be changed by contract.  Those are principles of the civil law which are common to all legal systems 28.

The danger one should avoid is that of a reduction of the circulation of culture and information which may become possible if the authors and the cultural industries should refrain from using the web in view of its risks or that of the equally negative effect of the degradation of the authors’ exclusive rights into rights to receive a compensation with compulsory licenses which would leave the authors without weapons to protect their work from undesired exploitation.

The opposite danger (in my opinion, very remote) is that of a tight and indiscriminate protection of the works even above the borders of fair use and public domain made possible by the technological measures   of control transforming copyright into a right of access and the information society into a pay-per-use society.

7. Another danger I see coming is the application of competition 

principles to copyright equating exclusive rights of an author to a State granted monopoly.

The “Essential facility” doctrine applied to works is real nonsense for traditional works and does not hit its mark for technological work if software is only protected as a normal copyright subject matter leaving ideas and principles at its basis in the free use and decompilation of the legitimate user without limits29.

It has long been fashionable for scholars of IPR to use competition law principles to resolve the problems in this field, but antitrust legislation is for cultural enterprises to comply with and not for limiting the rights of individual authors.

An individual author, even if  he is the number one in fashion, can never become a monopolist, while a cultural industry holding a certain share of the publishing market can be in a dominant position, but certainly not because the rights it holds in the works of its repertoire is an exclusive right; otherwise we should also blame private property and the free market!

It is the possession of the relevant share of a market which makes the dominant position of an enterprise open to abuse and not the exclusive rights the same enterprise enjoys on the goods it produces and distributes 30.

Not even a die-hard Soviet bureaucrat  would deny that all have an exclusive right on their personal chattels, but scholars in love with competition laws deny musicians the same rights to the music they have created if such music is used in Internet.

Modern scholars are very touchy with regard to any small infringement to the right of privacy and regard as evil “spamming” and “Echelon” intrusion, but find nothing amiss if the work of an author appears anonymous in a hypertext of the web or is misused by the general public on-line.

The excuse for such an unfeeling attitude is also found by those scholars on two additional aspects of the modern copyright. 

The first regards the scope of copyright. If this legislation is regarded as “a method for organizing economic and cultural life” considering as secondary the protection of the authors and of their assignees, the cultural industries, one can understand that the claims of individual consumers to access and use any copyrighted material may be regarded as legitimate  and, on the other hand,  to incriminate consumers and providers for piracy can be seen as inappropriate31.

However, to reach such a conclusion one should treat authors differently from any other producer of goods and services in the market. In a collective economy the State could hire authors and do with their products whatever suits its ideology, but in the twilight of the last century this type of economy has disappeared everywhere in the world and will not be resurrected because Internet navigators (and ICT industry  interests) are claiming for a supposed freedom of information in a society which suffers from a surfeit of information and not from the lack of it.

The other aspect is less ideological and more technical. The assumption is that the claims of consumers are well founded because most of the works have no creative character and therefore should not be protected by Copyright. The claims suppose the progressive vanishing of the original requirement of protected works. The creativity, they say, is nonexistent  in too many works starting with the so-called “Kleine munze” and ending with the technological works 32.

One can accept that not all the protected works are creative as Michelangelo’s David  or Beethoven’s symphonies, but if such “Kleine munze” or  such technological works have been created by their author and not copied from previous works, they are necessarily his own and the author must be allowed to exploit them at his discretion.

Human rights and Copyright are for all and not only for great personalities.

8. The  excessive  legislative  protection  of  certain  goods in the 

market can certainly overact and make the rules unbalanced, but civil and penal remedies must be proportional to the damages caused and the extension of misuse of the goods in question by individuals and organized crime over a certain period of time and therefore the substantial law and the remedies can change and become stricter during a certain period because of the strength of the attacks33.

Before the advent of cheap and perfect photocopies, the private copy of a protected work was “fair use” and no compensation to authors was foreseen by the Copyright laws.

Before Internet, the lending of protected works by Public Institutions was free and without payment to authors, but lending on–line could become a disaster for publishing industries and the European Community had to intervene before the Court of Justice to stop member States from granting this benefit to most of their libraries!34
The possible unbalanced situation in IPR can only be redressed by enlarging  “fair use” and reducing the impact of the “anticircumvention measures”, not by threatening the application of antitrust legislation which should be used, instead, to stop abuses of dominant positions reached eventually by some cultural industries.

(Vittorio M. de Sanctis)
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