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It is an honour and a pleasure for me to be here in Montreal at an ATRIP Congress to discuss the general issue of language and patents.

I. INTRODUCTION
The question of language and patents has always received a lot of attention in Europe where the number of official languages is almost as high as the number of European States. In recent years, because of the accession of eastern European States to EU membership, renewed efforts have been made to reduce the burdening costs of translations currently required for pan-European patent protection. Several major projects were undertaken to this effect: the London Agreement on the application of Article 65 EPC, and the various proposals for a European Community Patent and jurisdiction, the draft European Patent Litigation Agreement and the proposed European Patent Court.

I will talk about these projects. However, I will also share with you my personal experience with languages at the European Patent Office (EPO) where, as you know, all proceedings may be conducted in any one of the three official languages (English, French and German).
II. THE WORLD VIEW - LANGUAGES AND THE PATENT COOPERATION TREATY (PCT)
Although the present talk concentrates on recent developments in Europe, it is interesting as background information to have the world view of the filing languages under the PCT (see Table 1).
Table 1: Filing languages of PCT international applications

	Language
	2003

	English
	63.8%

	Japanese
	13.8%

	German
	12.6%

	French
	3.9%

	Korean
	1.5%

	Chinese
	0.9%

	Spanish
	0.7%

	Swedish
	0.6%

	Russian
	0.5%

	Italian
	0.5%

	Dutch
	0.4%

	Finnish
	0.4%

	Others
	0.4%


Source: WIPO
III. LANGUAGES IN THE CURRENT EUROPEAN PATENT SYSTEM
There are currently only two possible ways to obtain patent protection in Europe: via the national Patent Offices or centrally via the European Patent Office (EPO).

A. National Patent Offices
As far as I am aware, each national Patent Office requires that patent applications be filed in or at least translated into an official language of that State. 

B. The European Patent Office (EPO)

Patent applications examined at the European Patent Office may have been filed either directly at the EPO ("Euro-direct applications") or as international applications under the PCT provided that they designated the EPO and entered the European regional phase ("Euro-PCT applications").

1. The language requirements on filing
The EPO has three official languages: English, French and German.

1.1 Euro-direct applications

Euro-direct applications must be filed in one of these three official languages (Article 14(1) EPC).

This limitation to only three languages was decided for practical and economic reasons, but of course it caused difficulties for applicants from European countries such as Spain, Italy and Sweden. It was therefore also agreed that natural or legal persons having their residence or principal place of business within the territory of a Contracting State and having a language other than English, French or German as an official language, and nationals of that State resident abroad, could file European patent applications in an official language of that State (Article 14(2) EPC). However, such applicants must provide a translation of their applications in one of the three official languages of the EPO within a set time limit. As compensation for the inconvenience and the extra cost incurred, these applicants are entitled to a 20% reduction of the filing fee, examination fee, opposition fee and appeal fee (Rule 6(3) EPC and Rfees 12(1)).
The statistics in Table 2 show the filing language for Euro-direct applications.
Table 2: Language of filing for Euro-direct applications
	Language
	2003 filings
	2003 filings in per cent of total

	English
	36,438
	66.1%

	German
	12,940
	23.5%

	French
	3,421
	6.2%

	Italian
	1,505
	2.7%

	Spanish
	314
	0.6%

	Dutch
	303
	0.6%

	Finnish
	67
	0.1%

	Others
	144
	0.3%

	TOTAL
	55,132
	100%


Source: EPO

It should be noted that, where the filing language of the application is not English, French or German. the translation may be brought into conformity with the original text of the application at any time during proceedings before the EPO (Article 14(2) EPC).
1.2 Euro-PCT applications

One condition for an international application to enter the regional phase before the EPO - thereby becoming a Euro-PCT application - is that the application must be submitted in an official language of the EPO (Article 158(2) EPC). International applications published in another language must therefore be translated into English, French or German before entering the European regional phase.
2. The procedural languages
All procedures before the EPO (search, examination, opposition, appeal) are conducted only in the official language (English, French or German) in which the application was filed or translated. However, parties may express themselves in the EPO official language of their choice, irrespective of the language of the proceedings.
3. The translation requirements for the patent
Shortly before the grant of a patent, the applicant is asked to file translations of the claims in the other two official languages of the EPO (Rule 51(4) EPC).

Within three months from the grant of a patent, virtually all Contracting States currently require that the applicant submit a translation of the whole patent specification. It goes without saying that with 30 Contracting States (as from December 2004) these translations can become extremely expensive. Even for an average European patent designating 8 Contracting States and having a 10-year life, these translations represent a very substantial proportion of the overall patent costs (see Table 3).
Table 3: Cost of an average European patent (8 States,10-year term)
	
	Costs
	Percentage
of total

	EPO fees
	EUR 4,300
	13%

	Professional representation
	EUR 6,100
	20%

	Translations of the patent
	EUR 11,800
	38%

	National renewal fees
	EUR 8,900
	29%

	Total
	EUR 31,100
	100%


Source: EPO

IV. RECENT EUROPEAN DEVELOPMENTS ON THE SUBJECT OF LANGUAGES AND PATENTS
A. The London Agreement on the application of Article 65 EPC
A valuable initiative aimed at reducing the cost of European patents was the conclusion of the London Agreement on the application of Article 65 EPC on 17 October 2000. Eleven Contracting States have already signed the Agreement (Denmark, France, Germany, Liechtenstein, Luxembourg, Monaco, the Netherlands, Sweden, Slovenia, Switzerland and the UK). To enter into force it must be ratified by at least eight States, including the three (France, Germany and the UK) where the most European patents took effect in 1999. At the end of 2004, five States have either ratified it or are in the process of do so, and Germany has ratified with delayed effect. So far France seems to be reluctant to ratify, although the French President of the European Patent Office, Professor Alain Pompidou, recently publicly described the London Agreement as “an historical opportunity to achieve a significant leap forward with the language issue” and promised to push for his country to ratify. 

Under the London Agreement, the signatories undertake to waive, entirely or largely, the requirement for translations of European patents to be filed in their national language. This means in practice that States party to the London Agreement having English, French or German as an official language will dispense with the translation of the patent specification. States party to the London Agreement not having English, French or German as an official language will only require a translation of the patent specification in the official language of the EPO (English, French or German) prescribed by that State. In the latter case, these States will however continue to have the right to require that a translation of the claims into one of their official languages be supplied under the conditions provided for in Article 65(1) EPC. The States party to the London Agreement may also prescribe that a full translation of the patent specification must be supplied at the request of an alleged infringer or at the request of a competent Court in the course of legal proceedings.

It is expected that the London Agreement, when ratified, would lead to a 50% cut in the translation costs for a typical European patent valid in eight Contracting States.  

B. The Community Patent

The original attempts to create a complete and autonomous Community patent system go back more than 30 years. However, neither the Community Patent Convention of 1975, nor the Agreement on the Community Patent of 1989 have been ratified by a sufficient number of the signatory States to come into force.

More recently, the European Commission and the EU member states have actively pursued negotiations regarding the creation of a Community Patent in order to give inventors the option of obtaining a single patent legally valid throughout the EU. The proposal included the creation of a centralised Community Patent Court.
Unfortunately, in 2004 the Community Patent again became bogged down in disputes over translations and enforcement. As a result, the Commission announced that it was considering withdrawing its proposal. No progress has been made since.
1. The language regime of the Community Patent

Although the Community Patent may never enter into force in its present form, it is nevertheless interesting to review the language regime which was proposed in the most recent draft of May 2004. 

During the application phase, the language regime would be the same as at the EPO, i.e. applications should be filed in English, French or German, or be translated into one of these languages.

Upon grant of the patent, the applicant would have to translate the claims into all the EU languages. The remainder of the patent specification would not have to be translated.
The European Commission calculated that the translation costs of an average Community Patent would be half that of an average European patent. The calculation was made in 2003 and might not have taken into account the extension of the European Union by an additional 10 countries with effect from 1 May 2004. 
C. The European Patent Litigation Agreement (EPLA)

The proposed legislation on the Community Patent included the creation of a centralised Community Patent Court. This Court, however, would have dealt only with litigation on Community patents. 

In order to remedy this situation, a Working Party on Litigation, established at the Paris Intergovernmental Conference in 1999, proposed a draft European Patent Litigation Agreement (EPLA) which has been agreed by officials from 10 member States of the EPC, including the UK, Germany, France, and the Netherlands. The EPLA foresees the creation of a European Patent Court with exclusive jurisdiction to deal with infringement and revocation of European patents. The judgements rendered by this Court would be directly enforceable in all the EPC contracting States party to EPLA.
However, EPLA has also run into problems following the refusal of the European Commission to endorse the plan. Moreover, the European Commission considers that the EU member states have lost their competence to negotiate the EPLA following their ratification of the EC Jurisdiction Regulation 44/2001, giving the EC jurisdiction over many areas of intellectual property.
1. The language regime of the EPLA

The EPLA language regime would be based on the time-honoured language regime of the EPO (three official languages), as adapted to post-grant litigation (on the model of the London Agreement).
At first instance, the language of the proceedings would be:

· Before the Central Division, the language of the proceedings before the EPO.

· Before a Regional Division located in a State having an EPO official language as its official language, that official language.

· Before a Regional Division located in a State having either more than one or no official language which is one of the EPO official languages, any EPO official language designated by that State.
Before the Court of Appeal, the language of the proceedings would always be the language of the first-instance proceedings.

Finally, if the parties agree, the Court may allow the use of a language other than the language of the proceedings during all or part of the proceedings.

V. PERSONAL EXPERIENCE WITH LANGUAGES AT THE EPO

A. Problems arising from multiple languages

1. Different nuances of a term in different languages
The claims of a European patent are published in all three EPO official languages. Within nine months from the grant, the patent may be opposed by anyone (except the patent proprietor). If, for instance, a patent drafted in the English language is opposed by a German party, the German opponent in practice often relies on the German translation of the claims to argue his case. Even if the claims have been well translated, it often happens that a term in the English claims and its equivalent in their German translation have slightly different meanings.
The meaning in the original language always prevails, even if the original language was not one of the EPO official languages. Nevertheless, these linguistic nuances may be a source of error. Thus, it is very important to have at least one member of the Division or Board responsible for deciding on a case whose mother tongue is that of the proceedings.
2. Simultaneous interpretation during oral proceedings

If one party requests simultaneous interpretation between EPO official languages during oral proceedings, the EPO must supply this service free of charge. Of course, this is very expensive. Moreover, it may be a source of confusion and misunderstanding.
In practice, however, it is not really a problem because the EPO examiners and members of boards of appeal have a sufficiently good command of all three EPO official languages not to rely on the simultaneous interpretation. They are therefore in a position to detect and correct any misunderstanding arising from the interpretation.

B. Impact on scientific citations in the European Search Report

Unfortunately, no statistics are available as to the impact of the filing language on the scientific citations in the European Search Report.

From personal experience, I would guess that this impact is either non-existent or very small. Although this may vary depending on the technical field, most prior art citations in the European Search Report are usually in English, irrespective of the filing language of the application.
C. Training of examiners

For practical reasons, most of the training of examiners takes place in English. Whereas some new examiners might have a weak command of French or German, it is rarely the case for English.
D. The EPO's International Academy

The EPO International Academy was founded in 1997 with a view to consolidating the EPO's training activities for trainees from non-Member States within a single structure. It provides training in patent law and procedures to judges, lawyers and examiners from many countries - mostly from Eastern Europe, Russia, Africa, Asia and South America - which seek to improve their patent system.

The training is provided either in English or in the native language of the trainees.
In 2004, the EPO European Academy was created with a similar mission but for the EPC member states, in particular the new ones from Eastern Europe.
VI. CONCLUSIONS
The language question is of great importance for economic and political reasons. The additional cost imposed by translations on the European patent system is criticised for imposing undue burdens on European industry. The European patent is seen as expensive and less competitive than its US and Japanese counterparts with their monolingual grant systems. European industry would prefer to switch to an English-only system or at least to stick with the system of the EPO, with its three official languages. On the other hand, politicians tend to support the use of their national languages and the European Parliament has been pressing for the Community Patent to follow the example of OHIM , the Community trade mark office, which works in five languages, those of the EPO plus Spanish and Italian. For thirty years or so, the language question has been one of the two major impediments to the adoption of the Community patent, the other being jurisdiction over patent litigation. At present, it looks as if this impasse is not likely to be resolved quickly. 
� D.L. Ph.D. Barrister. Hon. Professor, University of Wales, Aberystwyth. Former Chairman, Board of Appeal and Former Member, Enlarged Board of Appeal, European Patent Office.





