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I. Introduction

The problems caused by the multi-lingual environment of the European Union are much less aggravating in the trade mark field than those faced with regard to patents, as have been described in the lecture by Gillian Davies. However, this does not mean that they are negligible. This regards the structural framework, i.e. the language regime established within Community trade mark system, as well as substantive trade mark law, i.e. the way in which registrability and scope of protection of individual marks are assessed. In this brief presentation, we shall try to consider both aspects, and if possible, arrive at some conclusions that might lead our thoughts and discussions somewhat further.
II. The structural framework

The Community trade mark regime, which has been established in 1994 and became operative in 1996, bears a living testimony to the fact that it is indeed possible to overcome language problems in the EU in favour of the creation of an operable system of unitary rights. Admittedly, although trade marks themselves are a means of communication, the diversity of languages does not have such crucial consequences on the availability and contents of the protection granted as is the case with regard to patents. Also, the costs for translation are not as immense as in the patent field. Nevertheless, language problems – and quarrels about where the seat of the Office should be established – were the reason why the enactment of the CTMR (the Community Trade Mark Regulation) was delayed for several years, after the text as such had been finalised at the end of the 1980ies. The compromise solution found after much debate, now enshrined in Art. 115 CTMR, is the following:
All official languages spoken in EU Member States can be used for filing a CTM at the Office in Alicante (Office for Harmonisation in the Internal Market – Trade Marks and Industrial Designs; “OHIM”). The official languages of the OHIM are, however, restricted to only five, namely English, French, German, Italian and Spanish. In each application, one of those five must be indicated as the “second language”. If the applicant is the sole party in the proceedings before the Office, the language of the application remains to be the language of the proceedings; however, the Office may choose to send written communications to the applicant in the second language indicated by her or him. If the language of the application is not one of the five official languages of the office, the second language will be used in proceedings for opposition, revocation or cancellation. 
In practice, this means that a person filing an application in one of the official languages (e.g. in German), and indicating another one (e.g. French) as the second language, cannot be sure which of the two will become the language of e.g. opposition proceedings. By contrast, the situation is much clearer for a person whose mother tongue – used as the language in which the application is filed – is not among the five official ones: He or she knows from the beginning that it will be the language of the application which is used as the language of the proceedings, while the second language will be used if an opposition is filed.
Viewed from that perspective, the fact that one’s own language does not figure among those “big five” can even be an advantage. This was demonstrated quite successfully by some Dutch law firms during the first and eager rush of trade marks to the registry in Alicante: Apart from other advantages they felt entitled to claim for themselves, they also could guarantee to their clients that if anything went wrong, they could be sure that if there was an opposition, the language of the proceedings would definitely be English, having indicated that as the second language to be used before the OHIM. This was a powerful selling argument not least for US clients, and it resulted in the somewhat astonishing fact that for some time, Dutch held the third place in the range of languages used for filing CTM applications, after English and German.

In spite of the fact that some Dutch law firms actually turned the language regime into a business advantage, one Dutch patent attorney – Mrs. Kik – tried to challenge that regime for its alleged incompatibility with fundamental principles of EU law. For that purpose, she applied for CTM registration of her own surname. The language of the application was Dutch, and she also indicated Dutch as the second language, i.e. she refused to choose another language among of the official languages of OHIM.  The application was rejected as non-complying with the prerequisites of the CTMR. The case went up through the instances and was ultimately decided by the ECJ.
 The Court rejected the claim and confirmed that the language regime was in compliance with the principles of the EC Treaty. Although the restriction to five working languages did imply a certain amount of factual discrimination, this was justly motivated by the interest to build up and maintain a workable system. The restriction appeared even more justified because the CTM regime was mainly addressed to, and was used by, business circles typically operating on a scale transgressing national borders, who had deliberately opted for the CTM system instead of filing their marks only nationally.
Nevertheless, the ECJ criticized to some extent the way in which OHIM in its previous practice had dealt with the language issue in one-party proceedings, i.e. where the applicant is the only person involved. As was pointed out before, Art. 115 CTMR prescribes that in this situation, the language of the application is also the language of the proceedings.  As was emphasized by the ECJ, OHIM had been too quick in its working practice to use the second language as the language in which all sorts of communications were submitted to the applicant. According to the ECJ, written communications, for which the second language may be used, are “only those which, from their content, cannot be regarded as amounting to procedural documents, such as letters under cover of which the Office sends procedural documents, or by which it communicates information to applicants. By contrast, any document of procedural relevance, that is required or prescribed by the Community legislation for the purposes of processing an application for a Community trade mark or that is necessary for such processing, like notifications, requests for correction, clarification or other documents, must be drawn up in the language of the application”.
It follows from the judgment that all decisions rejecting an application must be drawn in the first language used therein. Moreover, the same language will also be the language in which the appeal is filed, and which is used in the appeal proceedings. One might say that this is nothing new or special; from the beginning, there had been no restrictions with regard to the languages used in appeal proceedings. However, before the Kik judgment, cases making actual use of that option were extremely rare,
 while more applicants may now feel encouraged to insist on their language being used throughout the proceedings. This might create additional difficulties, in particular now that after the wave of accession of new Members on 1st May 2004, the number of states participating in the CTM system was raised from 15 to 25, and the number of official languages has increased from 11 to 20.
  The potential dimension of the changes becomes apparent when account is taken of the fact that the number of applications filed since the accession date in the languages of new Member states is not negligible: Within 12 months, 679 applications had been filed in Polish, 208 in the Czech language and 130 in Hungarian. Lithuanian and Estonian were used in 30 and 28 applications respectively, and 5 applicants even used the Maltese language.
III. Substantive trade mark law
1) 
Descriptiveness, distinguishing character
As a CTM is meant to become valid throughout the whole European Union, it must also meet the criteria for protection with regard to all the countries of which the Union consists, and with regard to all the languages spoken there.
 This is no easy task for the examiners working at OHIM, as they regularly have to check the potential descriptive meaning of words in – at least – all the official languages. It is sometimes emphasized that strictly speaking, this should also apply to languages that do not belong to the official languages, but are spoken and understood by European ethnic groups, like Basque or Gaelic, or by immigrants, like e.g. Turkish. These languages may indeed become relevant in certain cases, as we will see later-on, but they are not regularly included in the ex-officio examination of CTM applications. 

The diversity of languages to be taken into account of course also poses quite challenging tasks for everyone intending to launch a new trade mark for Community-wide use. It is hard enough already to identify a word or other sign that appears to be available in the sense that it will not be blocked by a prior right existing in any Member State. It is even more difficult – indeed it may involve a high amount of skill, labour and (yes!) creativity, not unlike to what is needed nowadays to become the author of a work of art – to find, or create, a sign that is truly pan-European in the sense that it can easily be pronounced and remembered in all those languages, and gives rise to positive associations – or at least not to negative ones – without being descriptive or non-distinctive. Knowing languages is a ‘must’ for this task. Everybody knows examples of words that sound like nice and harmless fantasy words in one language, but have a foul or obscene meaning in another.  Others may not be “bad words”, but their choice turns out to be bad for the applicant, because quite unexpectedly, they turn out to have a descriptive meaning in another language the applicant has not thought of. One example from the practice of OHIM is the wordmark “Ellos” which was filed by a Swedish applicant for inter alia men’s garments. As the same word means “Them” or “They” (in the masculine form) in Spanish, the application was rejected with regard to that particular kind of products. 
 Another example concerns the wordmark “KALI” which was filed by a British applicant for cosmetic products. “KALI” is the Greek work for nice, or beautiful, and therefore might arguably be regarded as descriptive for the goods in question. In this case, however, the applicant was lucky, because the Board of Appeal (BoA) found that the examiner’s decision rejecting the application should be reversed. The BoA emphasized that the term was written in Latin letters, and not spelled “KAΛΉ”, as in the Greek alphabet. Consequently, it was argued, consumers in Greece would not take it for the Greek word, meaning that it was not “purely descriptive”. 
 By the way – the example also demonstrates that the difficulties are increasing if world-wide use of a mark is envisaged: a word like “Kali” certainly would not qualify as a suitable trade mark for beauty-associated products in India or other parts of the world where Hindu deities enjoy a certain reputation – in this particular case, a rather bad one.

Whereas in these two examples, the applicants had not been aware of the connotations their wordmarks owned in another language, a different problem arose in the famous “BABY DRY” case, where Procter & Gamble sought registration of that mark for Babies’ nappies, or diapers. Contrary to the instances before it, the ECJ found that the trade mark could be registered as a CTM.
 First, the Court submitted that “any perceptible difference between the combination of words submitted for registration and the terms used in the common parlance of the relevant class of consumers to designate the goods or services or their essential characteristics is apt to confer distinctive character on the word combination enabling it to be registered as a trade mark”. Next, it was declared that “in order to assess whether a word combination such as BABY-DRY is capable of distinctiveness, it is…necessary to put oneself in the shoes of an English-speaking consumer.” From that point of view, it was concluded that whilst “each of the two words in the combination may form part of expressions used in everyday speech to designate the function of babies' nappies, their syntactically unusual juxtaposition is not a familiar expression in the English language, either for designating babies' nappies or for describing their essential characteristics”.  The BABY-DRY decision has been largely criticized for making it too easy to obtain trade mark rights in a fairly descriptive term. Furthermore, in particular with regard to the language issue, it has been observed that the Court obviously did not pay attention the aspect that whilst BABY-DRY might appear as a “syntactically unusual juxtaposition“ to a native English speaker, such linguistic refinement may be lost on the large majority of consumers in the European Union. Many of these will be familiar with the English words used in the context, but, not having English as their mother tongue, they are less sensitive towards the unusual way of combining them. If placing oneself in the shoes of those consumers, BABY-DRY may appear as descriptive for babies' nappies as a term possibly can be. This applies in particular if in the native language of such a consumer the adjective is normally placed after the noun, which is the case in quite a lot of languages used within the EU. 

Whereas the ECJ in its later decisions has cautiously moved away from the ruling in BABY-DRY, it has never distanced itself from the position that the perception of a native speaker is decisive for the understanding of terms – single or in combination – that may be judged as descriptive or non-distinctive. The fact that nowadays, the large majority of consumers in EU Member States have a rudimentary knowledge of one or two major languages, without necessarily commanding the skill of distinguishing between normal and slightly fanciful use, has not been addressed or explored any further.
It remains to be added that the question of whether a trade mark has become distinctive through use after first having been excluded from registration for absolute grounds also has to do with languages. Quite logically, if a trade mark is considered as descriptive in the language spoken in one country only, the requirements for registration will (only) be met if, in the understanding of the relevant circles in that particular country,  the mark has become capable of identifying the commercial origins of the goods or services it is intended to designate, in consequence of the use that has been made of it. On the other hand, if the mark is regarded as descriptive not only in the country from whose official language it is derived, but also in other countries where a large majority of the population is familiar with the terms even without actively using them in the domestic language, it would appear wrong to base the decision solely on the use that has been made in the first-mentioned country, without taking into account all the other states where the use in commerce made by the applicant may have been less intense, or where for other reasons the efforts undertaken in order to overcome the initial obstacle for protection have not (yet) been successful. At least in that regard, BABY-DRY does not, and should not, constitute a valid precedent from which adverse conclusions are inferred. 
2.
Conflicts; relative grounds for refusal

Language matters are also of relevance when it comes to the assessment of conflicts between two signs, in opposition or infringement proceedings. The meaning of a sign in a particular language can play a role for the relative “strength” of trade marks involved in a conflict – usually, signs that have a certain descriptive meaning, even when qualifying for legal protection as a matter of principle, are attributed a lesser scope of protection than pure fantasy marks.
 Furthermore, the meaning of words or pictorial elements etc. is important for the assessment of the degree of conceptual similarity between two marks – if the meaning is the same, the conceptual similarity may warrant a finding of infringement even though the visual and aural similarity is not very strong; vice versa, a clear conceptual difference can lead to rejection of an infringement claim even though the visual and aural
 similarities are quite accentuated.


Also in these situations, it can be decisive to determine first the nationality – or rather the language background – of the fictitious consumer in whose shoes the judge must place him- or herself in order to make the assessment. The answer depends on the actual circumstances of the conflict, taking account inter alia of its geographical scope. As a rule, for the conflicts occurring between a CTM and a national mark, the understanding in the language spoken in that territory will be decisive.
 If the conflict concerns two CTMs, the Community as a whole must be taken into account, meaning that a finding of infringement is warranted as soon as a likelihood of confusion exists in one Member State, whereas it is not sufficient if such a risk can be excluded for linguistic reasons in one or several States only. 

The following case may serve as an example for language issues playing a role in cases concerning trade mark conflicts in European trade mark law.
 It concerns the application for CTM registration of the sign “Matratzenmarkt Concord” for, inter alia, furniture. The applicant held a valid registration of the same sign in Germany. As “Matratzen” means “mattresses” in German, the word as such could never have been registered as an alone-standing trade mark for goods like furniture, but only constituted one non-distinctive element in the combined device mark “Matratzenmarkt Concord”.  The CTM application was however opposed by the holder of the word mark “Matratzen” which was registered in Spain for the same goods. The Court of First Instance in Luxembourg (CFI) upheld the opposition. It was stated that “Matratzenmarkt Concord” created a likelihood of confusion with the Spanish sign, because “Matratzen”, from the point of view of a Spanish consumer, was the dominating element in both trade marks, it being submitted that in the Spanish language, the word did not have any recognizable meaning and therefore could not be considered as weak. For a German observer, this decision may appear as rather odd, as the descriptive character of the word “Matratze” as such or as forming part of the term “Matratzenmarkt” seems so obvious. Nevertheless, before the background of linguistic diversity in the EU, it is arguably correct.


Other cases have dealt with the situation that terms protected as a trade mark are descriptive in a language which is spoken and understood by immigrant groups. One of these concerned the trade mark “Gazoz”, which is registered as a CTM for mineral water and other non-alcoholic beverages. In the Turkish language, this is a clearly descriptive term, as  “Gazoz” means “sparkling water”. On products offered by a competitor mainly in shops regularly frequented by customers of Turkish origin, the term “Gazoz” was displayed in a trade mark-like fashion, in connection with his registered mark “marmara”. The Düsseldorf Court of Appeal had considered this to constitute an infringement of the CTM. The decision was however reversed by the German Federal Supreme Court, who argued that in the situation at hand, the use of the term was covered by Art. 12 lit. b) CTMR, the provision allowing for “fair use” of a sign for descriptive purposes.


In a case concerning an opposition filed on the basis of the national mark “Mou” against the CTM application for “Kiap Mou”, both relating to foodstuff, it was observed that both terms were descriptive in the Laotian and Thai languages, “mou” meaning “pork”, and “kiap” meaning “crispy”. However, it was found both by OHIM and the CFI that nothing in the wording of the contested application suggested that the goods in question were intended exclusively for a clientele of South-Asian origin. Therefore, the assessment of the conflict was undertaken in the same manner as with regard to pure fantasy marks, resulting in the finding of a likelihood of confusion.
      
IV. The situation after EU accession of new Member States

Reference was already made above to the fact that the linguistic diversity in the EU has considerably increased with the accession of 10 new Member States as of 1st May 2004. As all these languages are of equal value, an immense workload has been placed on the services responsible for the translation of official documents, including the decisions of the European Court of Justice. The repercussions are also felt within OHIM, not least with a view to the fact that following the Kik judgment, the rule that proceedings where the applicant is the sole person involved have to be conducted in the language of the application needs to be observed more strictly than previously. 

Apart from that, the fact that the EU now speaks with novel, and completely different languages than before, may entail specific problems for CTMs that have been registered before the accession date, and that are found to have a descriptive or misleading meaning in the language of an accession state. To give a fictitious example: it might have been safe previously to register the word “pivo” for alcoholic beverages, including beer, whereas “beer” is exactly what pivo means in the Slavic languages. Should such a mark be doomed to lose its protection in consequence of the enlargement? In the accession treaty concluded with the new members, this question has been denied. Instead, the rule has been established that all CTMs existing, or applications pending, on the date of accession shall be extended to all new Member States. This rule applies to all marks, irrespective of whether they would have been found ineligible for protection, if the legal situation and the languages spoken in the new Member States had been taken into account at the time of registration. This principle is expressly spelled out in the provision inserted into the CTMR regarding the legal consequences of the accession for the CTM regime: Art. 159a 4th paragraph states that a CTM may not be declared invalid for absolute grounds if they became applicable merely because of the accession of a new Member State. If, however, the CTM is in conflict with a prior right acquired in good faith in one or several new Member States before the accession date, the owner of that right may request that the CTM is not used in the State where the other right enjoys priority protection. On the contrary, if the mark would only be considered as invalid for absolute reasons, like non-distinctiveness or descriptiveness, on account of the language spoken in one or several accession states – as the mark “pivo” in the example given above – this does not give rise to a prohibition of use.
 In order to avoid undesired consequences of a monopolization of descriptive or non-distinctive terms, courts and authorities in the new Member States will instead have to rely on Art. 12 CTMR, the provision allowing descriptive of a protected sign. 
From the side of the new Member States, some dissatisfaction with this rule has been expressed, as it places them in an unfavourable position compared to the 15 old Members, where the same situation would lead to cancellation of the CTM. On the other hand, it has been the Commission’s view (and that prevailing in the old member States) that this was the only legally feasible solution, because to cancel a CTM that had been validly acquired before the date of accession would amount to expropriation, which is prohibited according to the EC Treaty. Before that backdrop, the solution found in the accession treaty seems to be fair enough. It should also be mentioned that the actual potential of problematic cases probably is quite low. At least until now, no case seems to have been reported where this aspect has become topical.

V. A special problem (not only) with regard to translations: the Budweiser conflict

When talking about trade marks and language matters, one must at least briefly mention the world-wide conflict between the two breweries Anheuser Busch (USA) and Budĕjovický Budvar (Czech Republic). In essence, this conflict results from the fact that the Czech town of Cĕske Budĕjovice is – or at least was historically – better known abroad under its German name “Budweis”, and the beer brewed there as “Budweiser” beer.
  No attempt is made here to go into details of this long-standing and many-facetted conflict. Nevertheless, it may be worth noting that the case seems to have been addressed at least indirectly in the recent WTO Panel report re geographical indications.
 In connection with its finding that a legal regime instituting coexistence between geographical indications and earlier signs as the general rule is compatible with Art. 17 TRIPS, the Panel pointed out that the EU had assured that protection under the Regulation 2081/92 concerning protection for geographical indications for foodstuff and agricultural products only related to the form in which the indication had been registered
, and did not extend to translations. The Budweiser case was not expressly addressed in that context, but it had been introduced into the issue by the USA as an example of a rather far reaching case of GI protection. Whether the WTO-Panel, by its dictum concerning translations, has actually barred the way for the Czech brewery to insist on its right to use Budweiser (not to talk about the abbreviation “Bud”) as a geographical indication even in a country where the American company is entitled to claim prior rights in its trade mark still waits to be seen. Quite likely, and with a reservation to be made with regard to peculiarities possibly resulting from EU member states’ national rules, this will depend on the question of whether consumers in the individual states are still aware of the fact that “Budweiser” is a term which relates, according to long-standing use in the German language, to a particular place, namely the Czech town of Budweis.
VI. Conclusions
When Ysolde Gendreau suggested to me to talk about language issues within the Community trade mark regime, she said that this must be a “hotbed” of language problems. Indeed,  languages are quite an issue, not least with a view to the daily routines performed in a multi-language authority like OHIM.  It can certainly give a headache to the trade mark examiners working there, when they have to assess the descriptiveness and distinguishing character of CTM applications, and also when adjudicating oppositions concerning conflicting signs originating from different countries. On the other hand, it seems that manifest problems caused by language diversity for substantive trade mark law have been rather few in their number. At least there is not much trace of that within the available case law and literature concerning CTMs.


Nevertheless, as was pointed out in the beginning, language diversity is an additional factor that contributes, together with the risk resulting from the high number of prior rights existing in the member states, to particular difficulties every applicant for a CTM has to face. This does put CTMs into some disadvantage compared to national marks, where such problems usually do not arise. On the other hand, the value one receives after the hurdles for protection have been overcome seems to be worth the risk. Until now, the popularity of the CTM as the major tool for securing trade mark rights on the European market has not been seriously jeopardized by these obstacles.

Is there a more general conclusion to be drawn from this survey, one that might lead the discussions further? Maybe only this one: When the world – or in this particular case: a part of it – grows together, life gets simpler on the one hand, but on the other, internal complexities mount.  Policies need to be devised to deal with them, and a balance may have to be struck between disregard of national particularities and overemphasis being placed on them. For this case, it means that it must be accepted on the one hand that, as we have seen, the hurdles for acquiring and protecting CTMs are high, inter alia for reasons of language diversity. On the other hand, one should be ready to accept that in a multilingual space, one must live with imperfections, meaning that one must be more tolerant with marks that do not fully live up to the standards usually required in a one-language territory.
� Dutch: 8 %; English: 43 % ; German: 20 %; see v. Kapff, in Ekey & Klippel (eds.), Markenrecht, 2002, Art. 115 CTMR, note 17. Present statistics (date: 30/04/05) show the following picture. First language: English 41,85 %; German 19,84 %; Spanish 8,55 %; French  8,09 % Italian 8,09; Dutch figures at 7,58 %, still distancing Swedish as the next language with (only) 2,33 %. With regard to languages indicated as the second language, English (54,28 %) and to some extent also French (26,42 %) are dominating clearly over Spanish (6,84 %), German (6,63 %) and Italian (5, 84 %).


� C-361/01 P, ECR 2003 I-8283  – Kik v. OHIM [non-European readers, please note that decisions by the European Court of Justice (ECJ) as well as the Court of First Instance (CFI) are accessible free of charge on the on the internet, at www.curia.eu.int]. The same plaintiff had already filed a claim for nullity of the language regime before the enactment of the CTMR. At that time, the claim had been rejected because without an immediate impact of the Regulation on the position of the plaintiff, she did not have a sufficient cause of action, ECJ C-270/95, ECR 1996, I-1987. In her second attempt, she therefore “created” that cause of action by filing a trademark in her own name.


� v. Kapff, Art. 59 CTMR, in: Ekey & Klippel (supra, footnote 1) mentions the following cases: Greek:  R 409/2001-3 – Express service and R 314/1999-1 – TOP; Dutch: R 409/1999-3 – Kik; Portuguese: R 710/1999-3 – Capital do Móvel; Swedish: R 346/2000-3 – House of purchasing and supply, R 695/1999-1 PRECISE BIOMETRICS and R 630/1999-3 COLORTAG. 


� It would be an interesting aspect of this topic anyhow to trace more thoroughly the practical aspects of integrating the language issue into daily working routines, and – quite importantly – into recruiting policies of an EU institution like OHIM. In this context, it should not be forgotten that language issues regularly also imply divergences with regard to the culture and the way of legal thinking a person was brought up with. To merge all these backgrounds and influences into a functioning body like OHIM and other truly European instances is a fascinating task and certainly worth while studying more closely.


� This presentation only deals with linguistic diversities affecting the protectability etc. of wordmarks. However, it should not be neglected that similar issues may also arise with regard to other kinds of marks, like colours and tunes (e.g. the colour “orange” in the Netherlands, where it is perceived as a symbol of national identity).


� See CFI T-219/00, ECR 2002 II-753  – Ellos v. OHIM: The OHIM decision was upheld at the CFI with regard to garments (it was rejected with regard to customer services, which were also included in the application).


� Decision R 147/1998-2.


� C-383/99 P, ECR 2001 I-06251 – Procter & Gamble v. OHIM (BABY DRY).


� For the elements to be taken into account in the assessment of trademark conflicts see ECJ C-251/95, ECR 1997 I-6191– Puma v. Sabèl; C-342/97, ECR 1999 I –3819– Lloyd Schuhfabrik v. Meyer Klijsen (Lloyd/Loints). 


� With regard to aural similarity, another linguistic element, namely the aspect of pronunciation in different languages, must be taken into account. For a different weight attributed to the pronunciation of the words “Zirh” and “Sir” respectively, and a different outcome of the case ensuing therefrom, see CFI T-355/02 – Mühlens v. OHIM on the one hand and decision by the Hamburg district court, 6 May 2004, docket nr. 315 O 158/03, on the other. This case is discussed by v. Mühlendahl, in Kur, A., S. Luginbühl & E. Waage (eds.),  “…und sie bewegt sich doch!” – Patent Law on the Move, 2005, 503 – 513.


� See e.g. T-129/01, ECR 2003 II-2251  – José Alejandro SL v. OHIM – Anheuser Busch (BUD/BUDMEN).


� Case T-6/01, ECR 2002, II-4335  – Matratzen Concord GmbH v. OHIM; see also ECJ, C-3/03, confirming the CFI’s decision by order.


� For a similar case, see CFI T-7/04, Shaker v. OHIM - Limiñana y Botella (Limoncello della Costiera Amalfitana shaker/Limonchelo)


� German Federal Supreme Court (BGH), I ZR 23/02, GRUR 2004, 947.


� Case T-286/02, Oriental Kitchen SARL v. OHIM - Mou Dybfrost A/S (Mou/Kiap Mou).


� It is submitted that an exemption from this principle must be made for cases when the mark is contrary to morality and public order. However, the legal ground for prohibition must rather be found in other codifications than in trademark law.


� When the brewery holding the rights to “Budweiser” in the Czech Republic began to make and export their specific lager beer in the second half of the 19th century, the town  belonged to the Austrian-Hungarian Empire and was partly inhabited by a German-speaking population.


� WT/DS174/R, published 15.3.2005; available on the WTO website, www.wto.org.


� The indications concerning the geographical origin of Czech Budweiser beer have only been registered in the Czech language.





