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1 INTRODUCTION

While the Federal Circuit is reluctant to apply the Japanese Patent Law,
 the Tokyo District Court endeavored to apply the U.S. Patent Act to resolve disputes related on the U.S. patent between Japanese parties (Coral Powder Case).

The Coral Powder Case would be an exception in Japan, where many cases, especially patent cases involving cross-border jurisdiction were dismissed on the ground of procedural prerequisites. Because they do not reach to the point to discuss substantive issues, it is “user-unfriendly” from the parties’ point of view.

In this respect, the Coral Powder Case casts a light that it is possible for a Japan court to adjudicate foreign patent disputes. It may be more attractive than litigating in the U.S. court, because parties can avoid various problems, including black-box jury, discovery (which is more burdensome for Japanese because of additional costs to translate documents in English), relatively more expensive cost to hire attorneys, etc.

This article will describe the Coral Powder Case in depth, which overcame all the procedural prerequisites to reach the substantive issues. The article will then provide analysis in comparison with other cases to see the case development in Japan. The analysis will be provided from the perspective of users, who seek the legal solution by using a dispute resolution body. Ultimately, the article aims to provide policy implications to reconsider the international discussion of the cross-border jurisdiction.
2 BACKGROUNDS AND PROCEDURAL POSTURE


Plaintiff is a Japanese company (Kabushiki-kaisha Coral Corp., hereinafter “P”) who manufactures in Japan and sells in Japan and the U.S.
 fossil coral powder as health foods. Defendant is also a Japanese company (Marine Bio Kabushiki-kaisha, hereinafter “D”) who owns the U.S. patent (U.S. Patent #4,540,584,
 hereinafter “’584 Patent”) for a composition related to coral sands for promotion of health. P brought this action to the Tokyo District Court, seeking: 

(1) a confirmatory judgment that D has no right to claim injunction based on the ‘584 patent against P’s sales activity in the U.S.; 

(2) an injunction to enjoin D from noticing or disseminating to P’s clients that P’s sales activity in the U.S. infringes the ‘584 patent; 

(3) a confirmatory judgment that D has no right to claim injunction based on the ‘584 patent against the sales activity by P’s clients;  

(4) an injunction to enjoin D from informing or disseminating to P’s clients that their sales activity in the U.S. infringes the ‘584 patent; and 

(5) damages for the amount of 18,717,875 Yen and its interests thereon from February 15, 2002 to the date of payment.

Limited to patent law, i.e. the claims (1) and (3), following issues were discussed. 
(i) whether the Tokyo District Court has jurisdiction over the case; 

(ii) alternatively whether there is a merit to seek a confirmatory judgment;

(iii) which law should be applied to the case; and

(iv) whether the sales of P’s products infringe the ‘584 patent.

On October 16, 2003, the Tokyo District Court affirmed the claim (1) finding neither literal nor DOE infringement. It dismissed the claim (3) on the ground that there is no merit to seek a confirmatory judgment (issue (ii) above).

3 DISCUSSION
3.1 JURSIDICTION
The Tokyo District Court first laid out the general rules, stating
There is no law or well-established custom law in terms of cross-border jurisdiction. Under these circumstances, it is reasonable to determine according to the principles of equity between parties, and fair and speedy trial. In light of these principles, it is then reasonable to apply the jurisdictional provisions under the Code of Civil Procedure [although they are for domestic cases] to determine whether a court has jurisdiction over a claim, unless there is any extraordinary circumstance inconsistent with the aforementioned principles of equity between parties, and fair and speedy trial. See, Malaysia Airline Case, 135 Minshu 7, 1224 (S.Ct. 1981), etc.

Applying to the present case, the court determines that the ordinary venue sits in our country, because D is a Japanese legal entity with its head office within Japan (Article 4(4) of the Code of Civil Procedure).
 Thereafter, the Tokyo District Court found no extraordinary circumstances to decline the jurisdiction. In its reasoning, the court clarified that the principle of territoriality does not give rise to decline the jurisdiction, because the principle applies only to the substantive law.
D alleges for lack of jurisdiction due to the territoriality applicable to a patent right. However, the principle of territoriality governs only to the extent of a patent’s issuance, transfer, or scope of protection, etc. [Citation omitted.] In other words, the principle of territoriality is a matter of substantive law, not of cross-border jurisdiction.

Since an injunction claim based on a patent right is a claim based on a private property, the jurisdiction issue must be determined according to the aforementioned principles [of equity between parties, and fair and speedy trial]. Therefore, the jurisdiction must be upheld in this case, where the ordinary venue of D sits in Japan. It is true that granting a patent as well as the scope of protection is provided on a country-by-country basis in light of individual economic policy. However, it is a matter to be considered when determining the applicable law. In addition, it can not be a reason to exclude a country other than the registering country from adjudicating a case. See, Card-reader Case, 56 Minshu 7, 1551 (S.Ct. 2002).
Furthermore, the Tokyo District Court rejected D’s other arguments. First, the different system between the U.S. and Japan, former of which explicitly allows an invalidity defense in an injunction claim (35 U.S.C. §282(2)) does not give rise to an exclusive jurisdiction. If a court determines a patent at issue is invalid, it becomes effective only to the parties litigated, with no absolute effect to invalidate the patent. Second, assuming D brings an action instead to seek injunction, the likely venue would be either in Japan (where a defendant [P] has its head office) or in the U.S. (where the patent at issue is registered and where the infringement took place). Taking into account the fact that the patentee [D] has its head office in Japan, it does not put D at a disadvantage to litigate in Japan, as compared to do so in the U.S.
3.2 MERIT TO SEEK A CONFIRMATORY JUDGMENT

3.2.1 Claim 1

The Tokyo District Court was not persuaded by D’s alternative argument as well. D alleges that even if the Tokyo District Court has jurisdiction over the case, there is no merit to seek a confirmatory judgment because it is uncertain whether a judgment by this Japanese court would be recognized by the U.S. court for its enforcement. The court stated however,
It can be narrowly interpreted that a judgment by a Japanese court is expected to be enforced in a foreign country only when it satisfies all the requirements for recognition of a foreign judgment provided under the Code of Civil Procedure,
 in addition to the foreign law. Even from this narrow view, the court may have jurisdiction over the case by law, because: D made a counter-claim, which evidences that D was legitimately served summons [(ii)]; neither the contents of the claim nor the procedure thereof is against public order or good morals [(iii)]; and the reciprocity is given between Japan and the U.S. [(iv)]. For example, in Nevada, where the infringement acts took place, there is a provision [to allow an enforcement of a foreign judgment] (17.350). On the other hand, Japan at least once recognized a judgment made by the Nevada court. Hanrei Times vol.794, 246 (D.Tokyo 1991).

[Omitted.] [In addition, i]t is clear that there is a merit to seek a confirmatory judgment with respect to the claim (1) because a possible judgment in favor of P to confirm no injunction based on D’s ‘584 patent should enable P to prevent D from obtaining the same at a court in Japan, due to res judicata.

It is interesting to apply the Japan law cumulatively. However, it does not increase the likelihood of whether a foreign court recognizes a judgment by the Japan court. The essence is in the second paragraph that the merit exists when a judgment should bring a certain legal consequence for the disputes.

3.2.2 Claim 3
On the same basis, the court dismissed the claim (3) though.

A merit to seek a confirmatory judgment exists when it is necessary and appropriate to confirm (declare) the status quo of a certain legal relationship in order to solve the disputes. The mere fact that the legal relationship involves the third party does not necessarily negate the merit. If the relationship directly affects the rights and obligations of P, the merit to seek a confirmatory judgment may exist. However, the substantial issue in the present case is between P and D whether P’s products fall within a technical range of the ‘584 patent, which should be resolved by the claim (1). Furthermore, even assuming a judgment was made for the claim (3), no legal effect would occur between D and P’s clients in the U.S. P would not be able to prevent D from obtaining injunction order against P’s clients in the U.S. or other country. Therefore, it cannot be said that there is a merit to seek a confirmatory judgment the claim (3). 

P alleges that there is a merit, because a judgment may allow P to freely sell the products to its clients in the U.S. and to recover the business credentials with them. However, such possible consequences are not legal but de facto or indirect effects. 

For the foregoing reasons, the claim (1) has a merit to seek a confirmatory judgment, whereas the claim (3) does not. Therefore, the claim (3) is to be dismissed.     
3.3 APPLICABLE LAW
The claim (1) remains, and the Tokyo District Court determined that the U.S. law should be applied.

The injunction claim based on the U.S. patent is not by nature or by objective a tort claim, which purports to compensate the past damages. Rather, the claim is based on a monopoly right of the U.S. patent. The nature of the legal relationship must be deemed as the scope of patent protection. Since there is no provision directly regulates the applicable law, we should determine the applicable law according to the rule of reason. It is reasonable to conclude a country that has the closest nexus to the patent at issue should be the one that registers the said patent, because: 

(i) It is necessary to file patent application and registration on a country-by-country basis to receive legal protection;

(ii) Many countries employ the principle of territoriality, under which the establishment, transfer, and scope of protection, etc. in one country must be governed by the law of that country, and the scope of patent protection must be recognized only within the territory of that country; and
(iii) Because the scope of patent protection should be limited to the registering country of the patent at issue, the protection must be required in that territory. 
3.4 INFRINGEMENT
For the injunction claim, the U.S. Patent Act provides that 

§271 
Infringement of Patent

(a) Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.
§283
Injunction

The several courts having jurisdiction of cases under this title may grant injunctions in accordance with the principles of equity to prevent the violation of any right secured by patent, on such terms as the court deems reasonable.

35 U.S.C. §§271(a), 283. 
3.4.1 Literal Infringement

The Tokyo District Court first laid out the general rule.

A [patent] claim will be fragmented to elements, which will then be compared with the accused product, according to the principles below. If each element is present in the accused product, it is deemed to fall within the technical scope of the patent invention. The principles are:

(i) “All-element Rule,” under which every element of a claim must be present in the accused product, because each element is material and essential; and

(ii) “Element-by-element Rule,” under which each element must be compared independently.

The claim 1 of the ‘584 patent reads,
1. A mineral supplement, comprising: 
coral sand as an effective component in an amount sufficient to provide calcium carbonate and other minerals as a mineral supplement for humans; 
wherein said coral sand is in the form of a fine powder of a particle size passing about 150 to 500 mesh (emphasis added).
The discussion was centered on two elements: (A) coral sand; and (B) a particle size passing about 150 to 500 mesh. 

In terms of the element (A), the court found that it is present in the P’s accused product upon reference to description and extrinsic evidence, e.g. dictionaries.
P alleges that “coral sand” means natural coral sands obtained from the ocean bed, and the size has to be the one at the stage prior to the microscopic processing. In this respect, we should follow the U.S. general method that the claim interpretation must be made upon reference to the ordinary meaning of the term according to dictionaries, description, prosecution history, etc., since there is no clear definition of “coral sand” in the claim. 

[Along with other evidence submitted before the court however,] It is reasonable to construe the term “coral sand” meaning that it is obtained from the nature, different from calcium carbonate artificially made through chemosynthesis, and that it contains calcium carbonate as a main component as well as boron, sodium, magnesium, and the like minerals. There is no reason to limit the meaning to the one obtained from the ocean bed.

[In addition, these evidences show that T]he term “sand” is a collective term to mean “particles out of stones and rocks.”
[Omitted.] The accused product is made by crashing limestones out of coral-reef, and contains calcium carbonate as a main component, along with minerals. It is nothing different from coral sands obtained from the nature. Therefore, the element (A) is present in the accused product.
The court however, found the element (B) is not present.
The original claim only described “A composition for promotion of health, containing coral sands as primary substance.”　During the prosecution, “a particle size passing about 150 to 500 mesh” was added to the claim. D first argued that the amendment was made not to directly define the particle size. As the term “passing” shows, it provides the size of a “sieve’s holes” to pass through. However, the court found the argument unpersuasive. It construes the term to mean the particle size, with both lower and upper limits.

According to the prosecution history, the original claim [omitted] did not contain any limitation related to the particle size. The amendment was made upon the rejection on the ground of a prior art [30-60 mesh]. The amendment letter described “This size is effective to ingest mineral supplements to a human body” (Amendment dated Feb. 13, 1985, p.5). In addition, in the description of the preferred embodiments, it specifies that “grinding the … sand into about 150 to 500 mesh, preferably 200 to 450 mesh.” [Omitted] It is evident that the numerical limitation was added with respect to the particle size, which should be effective for ingestion. (The similar description can be found in the Reply Brief as well.) In addition, assuming the size refers to a “sieve hole” as D contends, there would be no reason why it provides the upper limit of 500 mesh.  

With respect to the accused product of P, the court found D’s statement irrevocable. D mentioned before the court that D recognized the particle size of the P’s product is around 5,000 mesh. The statement constitutes a confession, because the size of the accused product is substantially material to determine whether the element (B) is present there. By law, a confession is irrevocable unless D proves that it was not a true statement, e.g. caused by misconception. D failed to rebut, thereby the court found no literal infringement.      

3.4.2 DOE (Doctrine of Equivalents)
The Tokyo District Court found noninfringement based on DOE as well. Again it laid out the general rule.

Even where there is no literal infringement, the accused product will fall within the technical range of the patent invention as equivalent thereof, if it performs substantially the same function in substantially the same way to obtain the same result. 

However, the scope of a patent right should not be extended to an equivalent, when a patentee narrows the claims through amendment during the course of prosecution to an element related to patentability.

In this regard, the Supreme Court in Festo (Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., Ltd., 62 U.S.P.Q. 2d 1705, 1713, 122 S.Ct. 1831 (2002)) stated “When the amendment was made for a reason directed to patentability of the claim element, and when the amendment was to narrow the scope of a patent right, a patentee is presumed to have ‘surrendered all subject matter between the broader and the narrower language.’”
 In effect, a patentee should bear a burden to prove that he does not surrender the particular equivalent in question by the amendment. The Court stated further. “[W]hen the court is unable to determine the purpose underlying a narrowing amendment – and hence a rationale for limiting the estoppel to the surrender of particular equivalents – the court should presume that the patentee surrendered all subject matter between the broader and the narrower language.” There are some cases, however, “where the amendment cannot reasonably be viewed as surrendering a particular equivalent.” As such, the Court listed: “(a) [t]he equivalent may have been unforeseeable at the time of the application; (b) the rationale underlying the amendment may bear no more than a tangential relation to the equivalent in question; or (c) there may be some other reason suggesting that the patentee could not reasonably be expected to have described the insubstantial substitute in question.” Under these circumstances, the patentee may be able to rebut the presumption.  

Then, it found no infringement, duly applying the Festo Case.
[Upon reference to the description,] the patent invention is to provide supplements made from coral sand powder, which would ingest calcium, minerals, or vitamins to a human body for promotion of health, by means of dissolving into water, then adding to foods, etc. 

[Omitted.] The accused product, on the other hand, is deemed as equivalent, because it performs in substantially the same way (dissolved into water and added to foods) substantially the same function to obtain the same result (for promotion of health), unless the difference between 150-500 mesh and approx. 5,000 mesh is proved as significant.

In this regard, the prosecution history evidences it is clear that the original claim was amended in response to the prior art of 20 to 60 mesh. Furthermore, the description of the preferred embodiments stated “preferably 200 to 450 mesh.”
D should have rebutted that he did not surrender the particular equivalent as described before [in Festo], which D did not. Therefore, the Tokyo District Court held there is no DOE infringement either.  
4 ANALYSIS

The Coral Powder Case evidences that a Japan court is competent to apply the U.S. patent law. More importantly, by doing so, the decision brought a solution to the parties. 

Nevertheless, many cases were dismissed at the stage of procedural prerequisites, without reaching to the point to discuss the substantive issues.
4.1 JURISDICTION
As described in the Coral Powder Case, there is no explicit provision related to the cross-border jurisdiction domestically and internationally, therefore the Supreme Court establishes the general rules.
 In the Malaysia Airline Case,
 the Court set forth the general rule that the jurisdiction may be upheld, if any of venues resides in Japan according to the jurisdictional provisions under the Code of Civil Procedure. Examples include a defendant’s residence (Art. 2), a corporate defendant’s head office or place of business (Art. 4, presently Art. 4(5)), the place where a legal obligation should be performed (Art. 5, presently Art. 5(1)), the place where a defendant’s asset is located (Art. 8, presently Art. 5(4)), and the place where a tortuous act took place (Art. 15, presently Art. 5(9)). 
It is quite a long list of available venues, so that it seems easy to find at least one reason to subject a defendant to be litigated in Japan, even when a defendant’s country of origin or its primary place of business is not Japan. Under these circumstances, the Court set the exception to the general rule in the Commission Fee Case. The jurisdiction shall be declined if there is any extraordinary circumstance against the principles of equity between parties, and fair and speedy trial. 
Commission Fee Case, 51 Minshu 10, 4055 (S.Ct. 1997)  

The petitioner (Japanese legal entity) sued the respondent (Japanese natural person with his residence in Germany), seeking that the respondent should return the deposit to the petitioner, which was originally made for the commission business to import German cars.

Although the petitioner alleged the place to perform the obligation is in Japan, the Supreme Court declined the jurisdiction because there is an extraordinary circumstance. The Court determined so because: (i) it is beyond the respondent’s expectation to be litigated in our country, under the circumstances where the contract was made in Germany to commission various businesses in Germany and it was not explicitly agreed that the legal obligation should be performed in Japan; (ii) most of evidences are concentrated in Germany, because the respondent has his residence and primary place of business in Germany; and (iii) it would not place an extra burden upon the petitioner to litigate in Germany, who engaged in business importing from Germany.

The three factors - (i) whether litigating in our court is within a defendant’s expectation; (ii) where most of the relevant evidences are located in Japan; and (iii) whether it would be an extra burden for a plaintiff to litigate outside Japan - are useful to determine whether there is any extraordinary circumstance. Applying to the Coral Powder Case, (i) it is within a defendant’s expectation that the litigation may be processed in Japan where both parties have each primary place of business in Japan; (ii) most evidences are likely to be concentrated in Japan; and (iii) it would be an extra-burden on a plaintiff to litigate outside Japan. Thus, it is reasonable to uphold the jurisdiction. 
However, it is also true that the current operation allows a court’s discretion, as seen in following cases. 
Ueno Pharm. K.K. v. Pharmacia et al., 1754 Hanreijiho 148 (D.Tokyo 2001)
In this patent infringement case, the plaintiff (Japanese corporation and exclusive licensee to the Japan patent, related to intraocular tension lowering agent) sought injunction and damages against the defendants, not only the Japanese legal entity but its foreign parent companies.

The Tokyo District Court dismissed the claims against foreign defendants for lack of jurisdiction. The court first discussed whether the venue resides in Japan based on the place where the tortuous act took place. It set up the original standard, taking into account the totality of circumstances of: (i) the contents of foreign defendants’ activities; (ii) the relationship among defendants; and (iii) the contents of the plaintiff’s allegation and the proving activities to the extent necessary for a court to properly affirm the jurisdiction. The Japanese defendant is a 100% affiliate of one of the foreign defendants, and engages in sales, based on patent or trademark rights owned by the group companies (ii). However, the foreign defendants did not involve in the sales activity in Japan, which was exclusively done by the Japanese defendant (i). In addition, the plaintiff failed to explicitly allege which activity would constitute the torts, and to prove such an activity should constitute an independent or dependent tort (iii). 
The court also stated that the jurisdiction must be declined in light of the extraordinary circumstances. The plaintiff alleged that the jurisdiction must be upheld because (a) the Japanese defendant is a 100% affiliate; (b) one of the foreign defendant engages in R&D and manufacturing the said composition to export to Japan; and (c) both foreign defendants belong to the same group. However, (d) the Japanese defendant is a legal entity, duly established by law to engage in economic activities with its independent legal responsibility; (e) the sales size is not insignificant, generating 10 billion Yen per year; and (f) it cannot be viewed as a paper company without any substance. Taking into account these factors, the court declined the jurisdiction because it would be an extra burden for the foreign defendants who have no primary place of business in Japan to be forced to respond to the litigation.
It is a marginal case. The case presents a fine line to determine to what extent a party can litigate against the multinational corporation. However, this marginal line can be moved forward or backward depending on a court. Indeed, prior to the issue, the court discussed and held that the Japanese defendant did not infringe the patent at issue. It affected the factor (iii) above. The next case reveals further limits of the current operation.   
Ironman 28 Case, 1812 Hanreijiho 139 (D.Tokyo 2002), affirmed (H.Tokyo 2004)

The case relates to the comic “Ironman 28” authored by the plaintiff (Japanese natural person) in Japan. Based on the U.S. copyright, the plaintiff sued the U.S. corporate defendant, seeking preliminary/permanent injunction (17 U.S.C. §502(a)) and damages (17 U.S.C. §504(c)). 

The Tokyo District Court declined the jurisdiction with respect to the injunction claim, because none of the venues resides in Japan. Evidences show that the defendant is the U.S. entity established under the state law of California; none of its addresses is in Japan (Art. 4(5)); the place where the tort took place was in the U.S. (Art. 5(9)); and the defendant has not responded to the action, which does not give rise a jurisdiction therefrom (Art. 12).

The court declined the jurisdiction in terms of the damage claim as well. Neither Art. 5(9) nor Art. 12 gives rise as above. Assuming that the place to perform the legal obligation is to be in Japan as the plaintiff alleged (Art. 5(1)), the jurisdiction must be declined due to the extraordinary circumstances in light of (i) a defendant’s expectation to be litigated in Japan, and (ii) a defendant’s primary place of business.
The Tokyo High Court upheld the decision. It sounds reasonable at its face, since the nexus between the defendant and a Japan court is minimal. However, the consequence was just a deadlock for the parties. For, the plaintiff also brought an action in the U.S., where the Federal District Court for the Central District of California dismissed the case on the ground of forum nonconvenience because if found the proper venue should be within Japan. The Tokyo District Court stated that the fact does not give rise the jurisdiction in Japan, which was affirmed by the Tokyo High Court.

Theoretically, it is correct. But consequently, the parties lost any venue to dispute the case. From the principles of equity between the parties, and fair and speedy trial, which are internationally recognized, I would suggest that it is necessary to respond to such a tragedy by international harmonization.
In the next case, another question arises if such restrictive inquiry at the stage of procedural prerequisites is ever necessary.     
Ultraman Case, 1681 Hanreijiho 147 (D.Tokyo 1999), affirmed (H.Tokyo 2000), vacated and remanded 1756 Hanreijiho 55 (S.Ct. 2001), discussed substantive issues based on the presumption that the jurisdiction is upheld (D.Tokyo 2003), (H.Tokyo 2003)
The case relates to the film “Ultraman,” which was produced by a plaintiff (Japanese entity) in Japan. A defendant (Thai natural person) is allegedly an assignee or exclusive licensee of the copyright to market the copyrighted work in the world except Japan. The plaintiff brought an action against the defendant, seeking (1) damages based on torts; (2) a confirmatory judgment that the defendant does not own the Japanese copyright; (3) a confirmatory judgment that the licensing contract held by the defendant is not valid; (4) a confirmatory judgment that the plaintiff has the copyright in Thailand; (5) a confirmatory judgment that the defendant does not have the copyright in Thailand; (6) injunction to enjoin the defendant from mentioning or disseminating the false fact that the defendant is an exclusive licensee, and any transaction with the plaintiff would cause an infringement.
Initially, the Tokyo District Court dismissed the case for lack of jurisdiction. On appeal, the Tokyo High Court dismissed the case as well for lack of jurisdiction (the claim 1) and for no merit to seek a confirmatory judgment (the claim 2), to which all the dependant claims 3 to 6 should be dismissed. The facts that the plaintiff brought the case in Thailand and that the defendant is a Thai resident with no place of business in Japan are decisive. The courts viewed that it would place extraordinary burden for the defendant to litigate in Japan, whereas the plaintiff was capable of litigating the case in Thailand, with its business engagement in Thailand.

The Supreme Court however, vacated and remanded for further proceeding, upholding the jurisdiction for all claims. With respect to the claim (1), the Court upheld the jurisdiction because the defendant sent warning letters to people in Japan, which is sufficient. In this respect, the Court clarified the rule to what extent a party is required to prove to assert the jurisdiction. Distinguished from the substantive issues, it is required merely to prove the “objective elements” to constitute the tort. In other words, it is sufficient when the facts show that a defendant’s act in Japan caused the damage in a plaintiff’s right. At the present case, the jurisdiction is upheld because the facts show that the defendant sent warning letters in Japan, which caused business damages in the plaintiff. With respect to the claim (2), because the subject matter is the Japanese copyright, the Court stated there is no question that it satisfies the venue based on the asset’s location. In addition, the Court upheld the jurisdiction over dependent claims ((3) to (6)), because all the claims are “closely related” among each other in light of the reasonable allocation of judicial function in the international society. The Court also stated that the fact that there is a parallel litigation in Thailand does not give rise to the extraordinary circumstances. It is because subjecting a defendant to the litigation in our country would not be against the principles of equity between parties and fair and speedy trial, when the contents of the claims are not exactly the same.
At the following trials, the lower courts discussed the substantive issues, rendering a confirmatory judgments that (2) the defendant does not own the copyright in Japan; (5) the defendant does not own the copyright in countries other than Japan, but (7) the defendant has an exclusive license to the copyright in countries other than Japan (the defendant’s counterclaim added at the Tokyo High Court). The injunction claim was also granted to the extent of the copyright ownership.      
The Supreme Court upheld the jurisdiction without restrictive inquiry of the extraordinary circumstances. By doing so however, the disputes between the parties were solved. The case reveals that the dismissal at the stage of jurisdiction would generate no legal solution for the parties but time and costs.
4.2 MERIT TO SEEK A CONFIRMATORY JUDGMENT

Since many cases were dismissed for lack of jurisdiction, few cases had an opportunity to discuss whether there is a merit on the claim.
Ultraman Case (see 4.1.)
The Tokyo High Court dismissed the claim (2) on this ground, where the plaintiff sought a confirmatory judgment that the defendant does not own the copyright in Japan. The court reasoned as follows. The venue resides in Japan based on the place where the asset is located (Art. 5(4)), because the subject matter is the Japanese copyright. However, there is no merit to seek a confirmatory judgment. For, the plaintiff’s argument is based merely on the fact that the defendant alleges the co-ownership in the litigation in Thailand. The dispute at the present case is about the ownership itself of the copyright in Japan. It cannot be said the controversy is matured enough to be resolved by rendering the confirmatory judgment.

The Supreme Court disagreed. The controversy is matured because the defendant alleges the co-ownership. Pursuant to the Berne Convention, the copyright should be protected mutually among member states. In other words, assuming a judgment is rendered that the defendant has the co-ownership of the Thai copyright, the defendant’s co-ownership should be protected in Japan as well. Therefore, there is a merit to seek a confirmatory judgment.  
The Supreme Court’s decision sounds more reasonable than the Tokyo High Court’s one. There is no reason to distinguish between the ownership and the co-ownership in the discussion of the procedural issue. 
As described in the Coral Powder Case, the issue must be determined from the perspective of whether a judgment in favor of a plaintiff should enable a plaintiff to prevent a defendant from obtaining the same at a court in Japan, due to res judicata.

4.3 APPLICABLE LAW

In Japan, the Horei regulates the applicable law concerning cross-border jurisdiction. However, the law is silent how to determine the applicable law to a case related to an intellectual property right. Under such circumstances, it is reasonable for the court to determine the applicable law for an injunction claim based on patent infringement as the law of a registering country, as seen in the Coral Powder Case. The Supreme Court (as in the Card-reader Case below) held the same. The nature of an injunction claim based on a patent right is the scope of patent protection. Therefore, a country that has the closest nexus to the patent at issue must be the country that registers the patent.
On the other hand, the damage claim is treated differently, even though it is based on patent infringement.

Card-reader Case, 56 Minshu 7, 1551 (S.Ct. 2003) 　
The case relates to the U.S. patent, which was invented by the plaintiff (Japanese natural person, ex-employee of the defendant). The plaintiff sued the defendant (Japanese entity), seeking damages as well as injunction and destruction orders. These claims are based on the ground that the defendant’s act constitutes an active inducement of patent infringement (35 U.S.C. §271(b)), by manufacturing the accused products in Japan to export to the U.S, exporting them to the U.S., and inducing within Japan the U.S. subsidiary or others to sell in the U.S.

With respect to the applicable law to the damage claim, the Tokyo High Court determined as the Japanese law, whereas the Supreme Court determined as the U.S. law.
Both courts viewed that the nature of the damage claim for patent infringement is that of a tort, which applicable law must be determined according to the Horei §11(1) that provides the applicable law in case of torts. The difference occurs in how to interpret the provision that the applicable law shall be the law of a country “where the facts constituting [the tort] took place.” The Tokyo High Court views as the place where the alleged inducement took place (Japan), whereas the Supreme Court views as the place where the direct infringing act occurs (the U.S.). 
Nevertheless, the conclusion was the same, dismissing the damage claim. For, the Supreme Court held that although the U.S. law must be applied to this case, the Horei §11(2) requires to apply Japan law cumulatively. The provision reads that the foreign law shall not be applied if the relevant facts are not unlawful according to Japanese law. Since the Japanese patent system employs the territoriality, and has no provision that active inducement constitutes a secondary infringement beyond the territory, the facts constituting active inducement is not unlawful in Japan.
 Therefore, the U.S. law should not be applied.

As long as the place “where the facts constituting [the tort] took place” is within the registering country, there would not be a divergence in applicable law between an injunction claim and a damage claim.
However, the substantial issue on both claims is whether a foreign patent is infringed. From the parties’ point of view, it would be an extra burden if he/she seeks both injunction and damage, and the different law is applied to each claim. In this respect, I suggest to legislate domestically or internationally to uniformly regulate that the applicable law to both an injunction claim and a damage claim based on patent infringement.

Next three cases relate to the applicable law with respect to licensing or assignment contracts.
Ultraman Case (see 4.1.)
In this case, the court determined that the applicable law to be Japan law. The court reasoned as follows. The contract that was agreed between a Japanese corporation and a Thai citizen in Japan does not contain a provision of the applicable law. Because the subject matter of the contract does not limit to the copyright in Thailand but to those in countries other than Japan, it is not clear what the reasonable intention of the parties is. Therefore, pursuant to the Horei Article 7(2) (which regulates the applicable law to contracts), the applicable law shall be the law of Japan where the contract was agreed.   
Hitachi Case, 1848 Hanreijiho 25 (H.Tokyo 2004)

The case relates to the employee invention. The ex-employee-inventor (Japanese person) brought an action against the ex-employer (Japanese entity), seeking remuneration pursuant to the Patent Law Article 35. Since the employee invention was patented not only in Japan, but also in the U.S., Canada, France, U.K., and Netherlands, the court must determine which law to be applied.

The defendant alleged that different law was to apply depending on the patent registered, due to the principle of the territoriality. The court rejected the argument, stating that the nature of the claim is a contract to assign an employee invention to an employer, which is outside the scope of territoriality. Pursuant to the Horei Article 7, the applicable law is to be the law of Japan. The contract was agreed between a Japanese corporation and a Japanese employee in Japan. Although there was no provision with respect to the applicable law, it is presumed that the reasonable intention of the parties should be the law of Japan to be applied, pursuant to Article 7(1). If it is not clear to presume so, the outcome is the same pursuant to Article (2), because the contract was entered in Japan. 

Ajinomoto Case, 1853 Hanreijiho 38 (D.Tokyo 2004)

The case is similar to the Hitachi Case in that it relates to the employee invention and the employee invention was patented in various countries. The Tokyo District Court determined that the applicable law to be the law of Japan, in line with the above Hitachi Case. 
With respect to the contractual issues, there is no reason not to apply the existing provision under the Horei. It is because the essential issue is not specific to the patent law, but is merely contracts. However, as noted in the Ajinomoto Case, the applicable law to the scope of patent protection derived from a contract must be the law of the registering country.
5 CONCLUSION
From the foregoing analysis, following findings can be observed. First, the lack of consistency among the courts is due to the court’s discretion, which was allowed to enter under the circumstances where there is no explicit provision with respect to the jurisdiction issue. Second, when the court dismissed the case on the grounds of these procedural prerequisites, no solution was left with the parties. Rather, as seen in the Ultraman Case, the rough inquiry of procedural prerequisites ultimately brought the solution to the parties. Third, the Coral Powder Case proves that a court in Japan is competent to apply the U.S. patent law, and that there is a need for the parties to solve a foreign patent issue in Japan court.

The case development is still on its way, but several policy implications can be drawn. First, the jurisdiction issue must be solved by legislation, either domestically or internationally to minimize the court’s discretion. In this respect, one must recognize that the restrictive approach in the procedural inquiry would generate no solution for the parties, and that there is a need for the parties to solve a foreign patent issue in a Japan court. Second, this is specific to Japan, but the current operation to treat a damage claim as a tort in determining the applicable law must be fixed. I would suggest to legislate the law to uniformly regulate the applicable law to a damage claim and an injunction claim based on the patent infringement. Finally, it is worth reiterating that the users’ point of view is material in considering how to structure the dispute resolution mechanism in the cross-border patent infringement.      
APPENDIX: 
U.S. Patent No. 4,540,584 “Composition for promotion of health”
Issued on September 10, 1985

Filed on December 28, 1983 (Application No. 566,456)

Abstract

Coral sand obtained from living skeletons or semi-fossils of hermatypic coral or reef-building coral is ground into about 150 to 500 mesh and the resulting coral sand powders are provided as drinkables or tablets for promotion of health.
Claims
1. A mineral supplement, comprising: 
coral sand as an effective component in an amount sufficient to provide calcium carbonate and other minerals as a mineral supplement for humans; 
wherein said coral sand is in the form of a fine powder of a particle size passing about 150 to 500 mesh. 
2. The mineral supplement according to claim 1, wherein said coral sand is in the form of a fine powder of particle size passing about 200 to 450 mesh. 
3. The mineral suupplement according to claim 1 wherein said coral sand is obtained by desalting naturally occurring coral sand, disinfecting and drying the desalted coral sand by heating at about 80.degree. to about 150.degree. C. and then grinding the disinfected and dried coral sand into about 150 to about 500 mesh. 
4. The mineral supplement according to claim 3 wherein said griding is performed at room temperature. 
5. The mineral supplement according to claim 4 wherein said grinding is performed by freeze drying the disinfected and dried coral sand at about -180.degree. to -200.degree. C. in a nitrogen atmosphere. 
6. The mineral supplement according to claim 1 wherein said coral sand of about 150 to about 500 mesh is formulated in tablets in the presence of a binder. 
7. The mineral supplement according to claim 6 wherein said binder is selected from starch and gelatin. 
8. The mineral supplement according to claim 1 wherein said coral sand is obtained from the Ishigakijima Island. 
9. The mineral supplement according to claim 1 wherein said coral sand is obtained the Okinawa Main Island. 
10. A mineral supplement comprising coral sand as an effective component produced by the process of obtaining naturally occurring coral sand, desalting said coral sand, disinfecting and drying the desalted coral sand by heating it at about 80.degree. to about 150.degree. C. and then grinding the disinfected and dried coral sand into a fine powder of a particle size passing about 150 to about 500 mesh. 
11. A process of administering a mineral supplement to a human comprising administering to said human coral sand as an effective component in an amount sufficient to provide calcium carbonate and other minerals as a mineral supplement for humans wherein said coral sand is in the form of a fine powder of a particle size passing about 150 to about 500 mesh. 
12. The process of claim 11, wherein a binder selected from the group consisting of starch and gelatin is present in a mineral supplement formulation containing said coral sand. 
13. A mineral supplement is claimed in claim 3, wherein heating is carried out at 90.degree.-120.degree. C. 
14. The mineral supplement of claim 1, wherein said fine powders of coral sand are formulated as granules, tablets, emulsions, pills or suspension concentrates. 
15. The process of claim 11, wherein said mineral supplement is formulated as granules, tablets, emulsions, pills or suspension concentrates. 
16. The mineral supplement of claim 14, wherein said granules contain 0.5 to 25% by weight of the coral sand fine powders. 
17. The mineral supplement of claim 16, wherein said granules contain 0-10% by weight of additives selected from the group of stabilizers, slow release modifiers and binders. 
18. The process of claim 11, wherein said mineral supplement is given to adults at a daily dose of 1.0 to 10 g. 
19. The mineral supplement of claim 1, wherein said mineral supplement is used to provide calcium carbonate and other minerals to humans. 
20. The mineral supplement of claim 1 wherein the coral sand is obtained from Ishiyakijima Islands or Okinawa Main Island, said coral sand containing B, Na, MgO, Al.sub.2 O.sub.3, SiO.sub.2, PO.sub.4, S, Cl, K, CaO, TiO.sub.2, Cr, Mn, Fe, Co, Ni, Cu, Zn, Sr and Mo. 
Description
BACKGROUND OF THE INVENTION 
1. Field of the Invention 
The present invention relates to a composition for promotion of health and more particularly, to a composition for promotion of health comprising coral sand as an effective component. 

2. Development of the Invention 
Tap water is weakly acidic property due to the presence of residual chlorine therein. In recent years the consumption of so-called acidic foodstuffs such as meat or the like has increased because of improved diet but such is attended by a harmful influence. On the other hand, it is concerned that decayed teeth and constitutional tendencies to fracture of a bone have increased due to calcium poverty or the like, particularly in babies and children, irrespective of remarkable improvement in their physiques. 
In view of the foregoing circumstances, the present invention has been accomplished. 

SUMMARY OF THE INVENTION 
The present invention is based on the discovery that coral sand obtained by grinding living skeletons and semi-fossils of hermatypic coral or reef-building coral (hereafter referred to as "reef-building coral") contains calcium carbonate as a main component and a variety of minerals required by the human body in ecologically chemical proportions. That is, the present invention is directed to a composition for promotion of health comprising coral sand as an effective component. 

DESCRIPTION OF THE PREFERRED EMBODIMENTS 
The composition of the present invention is characterized in that coral sand is contained as an effective component. 
Coral sand which is obtained from living skeletons and semi-fossils of reef-building coral, contains calcium carbonate (CaCO.sub.3) as a main component (about 95%); magnesium, strontium, sodium, potassium, phosphorus and chlorine, which are important bio-elements; and further trace quantities of essential inorganic vitamin elements such as iron, copper, zinc, manganese, cobalt, chromium, boron, etc., as shown in Table 1 below. 

                                      TABLE 1

    ______________________________________________________________________
               Sample

    Analyte    A     C     G     AA    BB

    ______________________________________________________________________

    Boron (B)  .ltoreq.0.01

                     .ltoreq.0.01

                           .ltoreq.0.01

                                 .ltoreq.0.01

                                       .ltoreq.0.01

    Sodium (Na)

               0.26  0.25  0.33  0.29  0.32

    Magnesium (MgO)

               1.92  1.52  1.89  1.68  2.43

    Aluminum (Al.sub.2 O.sub.3)

                     0.088 0.026 0.030 0.028

    Silicon (SiO.sub.2)

               0.067 0.32  0.044 0.078 0.071

    Phosphorus (PO.sub.4)

               0.071 0.069 0.061 0.057 0.062

    Sulfur (S) 0.19  0.17  0.17  0.20  0.19

    Chlorine (Cl)

               0.013 0.012 0.024 0.023 0.008

    Potassium (K)

               0.0084

                     0.0076

                           0.0094

                                 0.0080

                                       0.0092

    Calcium (CaO)

               53.33 53.48 53.14 53.16 53.09

    Titanium (TiO.sub.2)

               0.0015

                     0.00096

                           0.00034

                                 0.00041

                                       0.00043

    Chromium (Cr)

               0.0022

                     0.0022

                           0.0021

                                 0.0022

                                       0.0020

    Manganese (Mn)

               0.0019

                     0.0019

                           0.00080

                                 0.0011

                                       0.00092

    Iron (Fe)        0.0087

                           0.0052      0.0073

    Cobalt (Co)

               0.0012

                     0.0011

                           0.0016

                                 0.0011

                                       0.0012

    Nickel (Ni)

               0.0011

                     0.0013

                           0.0014

                                 0.0013

                                       0.0011

    Copper (Cu)

               0.00056

                     0.00056

                           0.00056

                                 0.00050

                                       0.00056

    Zinc (Zn)  0.00034

                     0.00050

                           0.00046

                                 0.00062

                                       0.00046

    Strontium (Sr)

               0.32  0.38  0.44  0.45  0.85

    Molybdenum (Mo)

               .ltoreq.0.00005

                     .ltoreq.0.00005

                           .ltoreq.0.00005

                                 .ltoreq.0.00005

                                       .ltoreq.0.00005

    Carbonic acid (CO.sub.2)

               40.8  40.9  40.5  40.7  40.5

    Ignition Loss

               2.85  2.57  3.05  3.01  2.56

    (450.degree. C./2h)

The above results were obtained with various coral sand samples A, C and G (obtained from the Ishigakijima Island), AA and BB (obtained from the Okinawa Main Island) by Osaka Chemical Analysis Center Co., Ltd., upon request. 
These elements shown in Table 1 above which are contained in typical Examples of naturally occurring coral sand are accumulated and calcified through life activity of reef-building coral that is coelenterates. Accordingly, coral sand has an ecologically chemical proportion, unlike food additives such as calcium carbonate and the like obtained purely by chemical treatment. Due to such ecological consideration, the composition of the presennt invention is safe for the human body and becomes a source of replenishing minerals of good quality, especially a source of replenishing calcium. 
Turning to the process for producing the composition for promotion of health in accordance with the present invention, the process involves firstly washing naturally occurring coral sand with water to desalinated it, then disinfecting and drying the desalinated coral sand at temperatures of about 80.degree. to about 150.degree. C., preferablly 90.degree. to 120.degree. C., and, grinding the disinfected and dried coral sand into about 150 to about 500 mesh, preferably 200 to 450 mesh. The grinding can also be effected either by freeze drying the disinfected and dried coral sand at temperatures of about -180.degree. C. to -200.degree. C. in a nitrogen atmosphere, or in a state where coral sand has been kneaded together with seawater or fountain water. 
The reef-building coral employed as a raw material for preparing coral sand is known to be the leading part in building coral reef because of skeletogenesis or calcification promoted by the action of Zooxanthella or endozoic algae present in its body. The optimum water temperature for growth of the reef-building coral is between about 25.degree. and about 29.degree. C. The reef-building coral is geometrically located generally in the tropical and sub-tropical zones. Representative examples of reef-building coral include coral belonging to the order Madreporaria, Helioporida of the order Coenothecalia, Tubipora of the order Stolonifera, Millepora of the order Milleporina, etc. 
The thus obtained finely divided coral sand powders are extremely finely porous and have high solubility in water. The so obtained coral sand powders may be dissolved in water (the powders dissolve in the form of ions) as they are and the resulting solution can be provided as drinking water. Alternatively, the fine powders of the coral sand may be formulated as granules, tablets, emulsions, pills, suspension concentrates, etc., in the presence or absence of binders. Granules are usually manufactured by agglomeration or impregnation techniques. Generally granules will contain 0.5 to 25% by weight of the coral sand fine powders and 0 to 10% by weight of additives, if necessary and desired, such as stabilizers, slow release modifiers and binders. Tablets or pills may be manufactured in conventional manners, by mixing with binders such as starch, gelatin, etc. and the tabletting the mixture using a tabletting machine. 
The composition of the present invention may also contain other ingredients, for example, various nutrients such as vitamins (vitamins A, B, C, E, F, etc.), sugars (glucose, fructose, sucrose, maltose, or the like), etc. Further, the coral sand powders per se may also be employed as additives to various foodstuffs. 
The composition for promotion of health in accordance with the present invention is useful for replenishing especially calcium. In addition, the composition of the present invention can also replenish magnesium, strontium, potassium, phosphorus, copper, etc., which are bio-elements, and further trace quantities of essential inorganic vitamin elements such as iron, manganese, potassium, etc. By drinking it after dissolving the coral sand powders in tap water, etc., a delicious mineral water showing weakly alkaline property which is free from the so-called bleaching powder smell can be obtained. This is assumed to be because an acid (H.sub.3 O.sup.+) released during the course of chlorination of tap water would be neutrallized by the action of the coral sand which comprises carbonate as a main component, whereby the system would be rendered weakly alkaline in the presence of calcium ions (Ca.sup.2+), as shown below: 

Cl.sub.2 +H.sub.2 O.gtoreq.HCl+HClO (1) 
HCl+H.sub.2 O.gtoreq.H.sub.3 O.sup.+ +Cl.sup.- ( 2) 
HClO+H.sub.2 O.gtoreq.H.sub.3 O.sup.+ +Cl.sup.- +O.uparw. (3) 
2CaCO.sub.3 +2H.sub.2 O.sup.+ .gtoreq.2Ca.sup.2+ +2HCO.sub.3 +2H.sub.2 O (b 4) 
Cl.sub.2 +H.sub.2 O+2CaCO.sub.3 .fwdarw.2Ca.sup.2+ +2HCO.sub.3.sup.- +2Cl.sup.- +O.uparw. (5) 
The composition for promotion of health in accordance with the present invention is more effective when given to adults generally at a daily dose of 1.0 to 10 g. 
As explained above, the composition for promotion of health in accordance with the present invention comprises as an effective component the coral sand containing calcium carbonate as a main component and further containing various inorganic materials necessary for the human body in an ecologically chemical proportion. Therefore, the composition for promotion of health of the present invention can improve diet which is inclined to take acidic foodstuffs. In particular, calcium which tends to be lacking in babies and children can be spontaneously replenished and at the same time, the so-called inorganic vitamin elements can be provided by taking the composition for promotion of health of the present invention; thus contributing to promotion of health. 
The present invention will be described in more detail with reference to the examples below. Percentages are weight, temperature is room temperature and pressure is atmospheric pressure, unless otherwise indicated. 

EXAMPLE 1 

Coral sand A shown in Table 1, obtained from the Ishigakijima Island, was washed with water to effect desalination. After the absence of chlorine had been confirmed by the Mohr test, the coral sand was then disinfected and dried by heating at about 100.degree. C. The thus disinfected and dried coral sand was then ground at room temperature to pass a sieve of 350 mesh. 
The resulting coral sand powders were dissolved in water to give a composition containing 20% of the coral sand. The composition showed a pH of about 7.1. 

EXAMPLE 2 

Coral sand C shown in Table 1, obtained from the Ishigakijima Island, was treated in a manner similar to Example 1 except that the grinding was performed by freeze drying the dried coral sand at -180.degree. to -200.degree. C. in a nitrogen flow. The resulting coral sand powders had a size of about 200 to about 300 mesh. An aqueous solution of the coral sand powders showed a pH of about 7.2. 
While the invention has been described in detail and with reference to specific embodiments thereof, it will be apparent to one skilled in the art that various changes and modifications can be made therein without departing from the spirit and scope thereof. 
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( Nahoko Ono (LL.M. Georgetown University Law Center ’94, M.G.A. University of Pennsylvania ’90) is a research fellow at the University of Tokyo’s Research Center for Advanced Science and Technology (RCAST). nahoko_ono@ip.rcast.u-tokyo.ac.jp


� Mars Inc. v. Kabushiki-Kaisha Nippon Conlux, 24 F.3d 1368 (Fed.Cir. 1994) (which held that the court has no jurisdiction over Japanese patent infringement).


� Kabushik-kaisha Coral Corp. v. Marine Bio Kabushiki-kaisha, Heisei 02 (wa) 1943 (D.Tokyo Oct. 2003). It becomes final without an appeal, due to its limited duration.


� See, e.g. Takanori Abe, Foreign Patent Infringement Case, involving Issues related to Cross-border jurisdiction, Applicable Law, Literal Infringment, DOE, Unfair Competition, 54 Chizai Kanri 10, 1485, 1490 (2004) (in Japanese).


� P exported its products to Health Co.net (presently, Coral Inc.) and its affiliate Health Nutrients, Inc., who sells in the U.S. as a “Coral Plus,” which is composed by P’s product and vitamins or other supplements.


� U.S. Patent #4,540,584 (filed on Dec. 29, 1982, issued on Sept. 10, 1985). See, APPENDIX below.


� The term “merit to seek a confirmatory judgment” (kakunin-no-rieki, [German] Feststellungsakt) is a procedural prerequisite that actual controversy must exist between parties, which should be resolved by confirming (declaring) the status quo of a certain legal relationship in order to exclude any unreasonable risk or uncertainty that a P would have borne otherwise. New Law Dictionary (Takeuchi et al. ed. 3rd ed. 1993), pp.137-8. 


� For the claims (2), (4) and (5), which are based on the Unfair Competition Law, the court affirmed both claims (2) and (4), and partially affirmed the claim (5) (2,998,000Yen plus interests)


� Art.4	Jurisdiction by Ordinary Venue


(4) In case a D is a legal entity [, etc.], the ordinary venue shall be the place with its head office or primary place of business. If there is no head office or business headquarters, the address of its representative or a person in charge of business contact applies.


Code of Civil Procedure, Art. 4(4).      


� A final judgment in a foreign court shall be effective in so far as it satisfies the following conditions: 


(i) the jurisdiction of the foreign court is admitted either by law or a treaty; 


(ii) the defeated defendant was served summons or an order necessary for the commencement of the proceeding (other than by public notice), or has voluntarily appeared without being served by the said measures; 


(iii) the contents of the judgment and the procedure thereof are not repugnant to the public order in Japan; and 


(iv) the reciprocity is given. 


Code of Civil Procedure, Art. 118.


� I could not find where the Tokyo District Court quoted this from. However, I do not see any inconsistency in substance.


� Please note however, that Japan employs the civil (continental) law system, not the common law system, and any precedent even the Supreme Court decision does not have de jure binding power except in the same case. Yet, the Supreme Court decision in particular possesses de facto binding power.


� The leading Supreme Court decision relates to the airline accident. The Japanese family of the deceased brought an action against the Malaysia Airline company, seeking damages for breach of contract. By establishing the rule, the Supreme Court affirmed the decision by the court below, which upheld the jurisdiction on the ground of Art. 4. It reasoned that although the Malaysian Airline company was established by the Malaysian Law with its head office in Malaysia, it has its place of business with a representative to be in charge. Thus, it is reasonable to subject the Petitioner to our court.    


� The majority opinion is heavily criticized from academia of both conflict of laws and patent law. The criticism is centered on how to cumulatively apply the Japan law. E.g.Yoshiyuki Tamura, Intellectual Property Law, 436 (Yuhikaku). In this article however, I am not discussing this issue, but would like to focus on the different treatment between an injunction claim and a damage claim, as described later.  
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