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For the second consecutive year, the Russian Federation has been on the so called “Priority Watch List” in the sphere of intellectual property, which is composed of 13 nations, including China. Similar problems are faced by other CIS states, such as Belarus, Turkmenistan, Uzbekistan, Armenia, Ukraine, Azerbaijan, Georgia, Tajikistan, Kazakhstan, Kirgizia and Moldova.
The share of counterfeit products in Russia presently stands at 69%, according to estimates by the Federal Service for Intellectual Property and Trademarks (Rospatent) which were unveiled at a meeting of the Russian-U.S. Ad Hoc Group for IP Protection late last April (See Ekaterina Vlasova. Russia Is Fighting Piracy // Rossiyskaya Gazeta, May 4, 2006).

For that particular reason, Russia, similarly to other countries, including the CIS, has been fighting intellectual piracy and undertaking proactive IP teaching initiatives.
IP teaching in Russia and other CIS states employs both conventional and modern methods. The conventional methods consist of lectures and seminars in classrooms.

Modern methods encompass IP teaching which use electronic tools, distant technologies, personal computers, servers, electronic libraries and the Internet.
IP teaching is provided through a) law schools, and b) non-law schools, including engineering, business, journalism and other training institutions where students learn copyright, patent and related laws, as well as rights to trade names, trade marks and names of the places of origin of goods.

IP is taught by members of the faculty, patent agents and Rospatent professionals.
IP in Russia has been traditionally perceived as an institute of civil law. Hence, IP teaching is provided by universities and colleges largely within the framework of general Russian civil law training courses.

Such courses consist of components, such as copyright, patent and related rights, rights to means of establishing the identity of goods and manufacturers thereof (trade marks, trade names, etc.); and legal arrangements applicable to know how.
A major component of civil law training courses focuses on commitments and other civil law relations which involve the acquisition and use of IP and know how items, including agreements on the transfer of copyright and related rights; patent and license agreements; trade mark assignment agreements; franchising agreements, etc.

In addition to general civil law training courses, senior university and college students undergo a special IP and Know How course and pass a separate exam on it.

The special Know How course is studied during one semester.
Special attention to IP teaching and its new methods is given at Moscow State Lomonosov University (MSLU), Moscow State University of Economic, Statistical and IT Studies (MSUESIS), Russian State Educational Institute of Intellectual Property (RGIIS) and WIPO Worldwide Academy.

For example, 500 MSLU students are involved annually in IP studies as part of the general Civil Law course, and 150 students take a dedicated IP and Know How course.
600 students at MSUESIS annually study IP on a full-time basis as part of general courses, such as Civil Law, Business Law and Principles of Law, as well as a dedicated IP and Know How course.

Also, several thousand MSUESIS students study IP and Know How as part of distance learning courses.
MSUESIS has already spent five years implementing Prometheus, a pilot IP teaching project which involves electronic studies using E-learning technology.
Under the supervision of the Federal Service for Intellectual Property, Patents and Trademarks the State Educational Institute of Intellectual Property (RGIIS) functions as a unique Russian institution of the kind providing for the professional education in the field of legal protection and commercialization of intellectual property right.

RGIIS is engaged in preparing lawyers for governmental institutions and commercial bodies dealing with the legal protection and enforcement of intellectual property rights, managers in the field of exploitation and management of intellectual property rights, candidates for attestation to patent attorneys, specialists in the field of intellectual property rights evaluation as well as in the field of intellectual property security systems.

The Institute carries out research work in the field of intellectual property rights, and provides for the post – graduate training of scientific and pedagogical specialists to obtain higher qualification, i.e. candidates and doctors of sciences. There are three Qualification Councils for the examination of dissertations or thesis in Jurisprudence, Economics and Sociology of Management.

Nowadays more than 500 students study at the Institute using various forms of educational process (internal, internal plus by correspondence (the so called evening form), by correspondence, additional higher education); over 200 post – graduates attend special courses; every year more than 200 specialists receive an additional training for enhancing their professional skills or re-train in the field of intellectual property.

There are four faculties in the Institute: «Faculty of Law», «Faculty of Economics and Management», «Faculty of Supplementary Education», «Faculty of postal tuition and distance learning».

There are three post – graduate courses in RGIIS for the following disciplines: «Civil Law; Business Law; Family Law; International Private Law»; « Economics and Administration of National Economy»; «Sociology of Management». In 2004 a total number of 41 dissertations for the degree of candidate of sciences were defended including 27 of them in Law, 8 – in Economics and 2 in Sociology. 

Distance Learning in the Russian Federation and Other Countries Based on the «General Course on Intellectual Property» under the Program of the WIPO Worldwide Academy.

In 2004 two sessions of the distance – learning course were held. During the sessions eight specialists of Rospatent performed tutorial support for the students. A total number of 1951 individuals were registered for the distance learning course. 1011 registrants successfully completed the course and received WIPO Certificates.

In comparison with 2003 when the course became available to the Russian – speaking public the number of registrants increased by 345 person (in 2003 1606 individuals were registered), thus indicating the growth of interest to intellectual property issues.

In 2005, two sessions of the distance learning under the WWA WIPO program «Introduction to Intellectual Property» were held in Russian and other countries in the Russian language.

Six tutors (expert from Rospatent, FGU FIPS and RGIIS) provided advice during the spring session. In accordance with the WWA WIPO decision, the autumn session was held without a tutorial support, with a final examination carried out online in the form of testing. The session was administered by FGU FIRS in collaboration with the Department for the International Cooperation and Information Support of Rospatent.

A total of 1,306 individuals were registered in 2005 for learning, with 566 registrants successfully completed the course and received WWA WIPO Certificates.

A total of 183 experts in the area of patenting and entrepreneurs were trained on the following topics: «Use of Widely Accessible Databases on the Internet for Patent Searches», «Implementation of Intellectual Property Rights in View of Amendments In the Russian Federation Law. Licensing and Contractual Relations» and «The International Mark Registration In Accordance with the Madrid Agreement and Protocol to the Madrid Agreement». 

In 2005, a total of 16 experts from the Patent Offices of Ukraine, Belarus and Kazakhstan worked on probation at FGU FIPS under individual programs.

The following practices were organized by FGU FIPS:  a graduation (for 78 students of RGIIS), a production (for 66 students), an introductory (for 8 students) and also a production practice for 16 students of the RGGU Institute of Information Sciences and Safety Technology.

In 2005 Rospatent continued works associated with a professional certification of patent attorneys.

163 candidates attended qualification exams for certification of patent attorneys of which 65.0 per cent were certified as patent attorneys. As compared with the previous year, this number increased by 11.7 per cent.

Certification of Patent Attorneys

In the year 2004, 127 candidates attended the qualification exams for a professional certification of patent attorneys and 54, 3 percent of hem were certified as patent attorney. As compared with the previous year, this number decreased by 8, 4 percent.

Besides the candidates for attestation to patent attorneys, 15 patent attorneys took part in examinations for extension of the scope of their activity. Seven patent attorneys passed the exams successfully and extended their list of industrial property objects for which they were allowed to represent the interests of applicants.

In 2004, the patent attorney corps grew by 66 individuals and amounted to 965 patent attorneys entered into the State Register by the end of the year.

In 2005 the corps of patent attorneys increased by 64 individuals and amounted to 1, 027 patent attorneys registered in the State Register by  the end of the year (a total of 21 patent attorneys were eliminated from the Register for seasons not associated with the violation of requirements to be placed upon  such attorneys).

As regards IP teaching methods, it is noteworthy to assess the use of sound (audio) recordings of teachers’ lectures by students for their private needs in terms of copyright law.

University and college students sometimes ask lecturers for authorization to use sound recordings of lectures for their private needs. Certain lecturers do not consent to this. There are students who believe that this is a breach of Articles 18 and 26 of Law No. 5351-I dated July 9, 1993, “Concerning Copyright and Related Rights”, as amended by Law No. 110-FZ dated July 19, 1995 and Law No. 72-FZ dated July 20, 2004 (hereinafter, the “Copyright Law”). This is particularly true in the case of students who pay for their studies.

In accordance with Article 18.1 of the Copyright Law, “it shall be permitted, without the author’s consent and without an authorship fee being paid, to reproduce a rightfully divulged work solely for private purposes, with the exception of instances contemplated by Article 26 of this Law.”

In turn, pursuant to Article 26.1 of the Copyright Law, “by way of an exception from the provisions of Articles 37 and 38 of the Copyright Law, it shall be permitted, without the consent of a work’s author, a performer or a soundtrack producer, but subject to the payment of a fee to any of them, to reproduce an audiovisual work or a sound recording of a work solely for private purposes”.

Those particular provisions are misleading as Articles 6.1 and 6.2 of the Copyright Law state that a lecture shall be deemed to be a work of science which is the result of the lecturer’s creative activity which exists in oral form, i.e. in the form of a public pronouncement.

As the author of that work, the lecturer shall have a number of private non-property and property rights, including the right of authorship; the right to his/her own name; the right of divulgation, including the right of revocation; the right to protect his/her work from any distortion which is capable of damaging the author’s honor and dignity (Article 15 of the Copyright Law), and the right to use his/her work, primarily the right to reproduce it (Article 16 of the Copyright Law), i.e. the right to produce one or more copies of that work or a portion thereof in any tangible form, including a sound recording (Article 4 of the Copyright Law).

It shall be permitted to reproduce a rightfully divulged work without the author’s consent and without an authorship fee being paid and solely for private purposes (Article 18.1 of the Copyright Law).

The public oral pronouncement of a lecture for a limited range of specific persons shall not constitute the divulgence thereof.

According to Article 4 of the Copyright Law, a divulged work shall be deemed to be “an action undertaken with the author’s consent which makes the work generally accessible for the first time by means of the publication, public demonstration, public performance, broadcasting or other distribution thereof.”

In turn, publication (release) shall be deemed to be “the release of copies of a work or a soundtrack into circulation with the consent of the author of that work or the producer of that soundtrack.”
Also, in accordance with Article 4 of the Copyright Law, public performance or public announcement shall be deemed to be any performance or announcement of a work “at a place which is available for free attendance.”

The oral pronouncement of a lecture before a specific audience, in specific hours and for a specific limited range of students and without the lecture being recorded as a soundtrack does not qualify for divulgence.
For that matter, a sound recording of a lecture even for private purposes shall be permitted only with the lecturer’s consent.
In this case, Article 26 of the Copyright Law is not applicable at all as it applies to the related rights of performers (Article 37 of the Copyright Law) and soundtrack producers (Article 38 of the Copyright Law) rather than copyright.

By way of an exception from the provisions of the above articles concerning the rights of a performer or a soundtrack producer to use a performance or a soundtrack, Article 26.1 of the Copyright Law permits “the reproduction of an audiovisual work or a sound recording” solely for private purposes without the consent of the author of the work, performer or soundtrack producer, but subject to the payment of a fee to them.

Since the oral pronouncement of a lecture is not accompanied with the recording thereof under Article 38 of the Copyright Law, Article 26 of the Copyright Law does not have anything to do with the possibility of sound recording it without the lecturer’s consent.

Conclusion – the sound recording of a lecture without the lecturer’s consent is a breach of the lecturer’s copyright.
Ultimately, it is worth noting that in March 2006 the draft Part IV of the Civil Code of the Russian Federation, consisting of 325 articles (Articles 1225 – 1549) and entitled “Rights to Intellectual Property Results and Means of Establishing Their Identity”, was distributed in the Internet at http://www.copyright.ru/lawprojects-1424.html. The draft has provoked controversial feedback from both IP researchers and practitioners.

In an interview with The Rossiyskaya Gazeta (See Talanty i Zakonniki // Rossiyskaya Gazeta, March 17, 2006), Professor Veniamin Yakovlev, an advisor to the Russian President, who leads the ad hoc group in charge of the draft, praised the document and said that it “was finalized in all respects”. Within two weeks’ time, the draft must only “be improved with account taken of all comments made during the discussion of it by the government and presented to the government”, followed by the submission thereof to the State Duma.

However, his optimism is not shared by all those concerned. On the same day, i.e. March 17, 2006, a full meeting of the UNESCO faculty on copyright and other IP law, consisting of 19 doctors of law science and 32 candidates of law science focusing on IP and information law, approved their Opinion on the draft Part IV of the Civil Code, which says that “the draft does not codify civil law” and “conflicts with global practices because in almost all countries of the globe IP regulation is provided by means of special laws, as is now the case in Russia.”

Also, the draft “drastically modifies the established two-tier governance pattern applicable to civil law relations, i.e. the Civil Code and special laws”. The draft “is dangerous owing to its likely destructive effects for the entire Russian regulatory framework and the inevitable destruction of established law enforcement procedures.”

The draft may also be “viewed as an attempt to undermine Russia’s accession to the WTO because a few of its provisions conflict with the TRIPS Agreement, WIPO agreements and EC directives.”

A round-table discussion on April 3, 2006, which was organized by the Republican IP Research Center and the Izvestiya newspaper, focused on the treatment of IP in the Russian Civil Code. The discussion was attended by ad hoc group members led by Mr. Yakovlev and some 20 researchers and practitioners, including myself.

A very brief outline of presentations there was made by Evgeny Streltsov in his article “IP will be written down in the Civil Code” published by The Izvestiya on April 12, 2006. Judging from that article, certain professionals vote for the draft while certain others vote against it, albeit with certain positive estimates and comments. In particular, “prominent researchers”, such as Sergeyev, Zenin and Fedotov, “defend the need for the codification of only general provisions in the Civil Code, while special laws in certain areas must be preserved.” The article also said that “Ivan Zenin, professor at Moscow State Lomonosov University, proposed to set forth only general provisions in Part IV of the Civil Code.”

All Russian law professionals who are engaged in IP teaching and research are presently reviewing the draft Part IV of the Civil Code.
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