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India

The Government of India realized as far as back in 1993-1994 that Intellectual Property (IP) has become very important in the present scenario and India had a long way to go to get its benefits.

In order to take the benefit of globalized economy, the main initiative and thrust was to develop Intellectual property, a key for survival of India business houses once the implementation of WTO agreements is in place making the world more competitive and a place for the fittest to survive. 

India realized that it can be a super power, because all other ingredients are already in its possession like democratic set up, strong R&D base funded by the government, the 3rd position in scientific and technical manpower with only a gap of not having a strong enforceable intellectual property laws. 

We are geared up to improve and implement the TRIPS Agreement, which to a great extent has been implemented taking into consideration the need and demand of the country and utilizing the vast resources, traditional knowledge and heritage, scientific and spiritual knowledge lying dormant in our ancient books, Vedas, and literature, keeping in view the old saying that “to have a strong nation, you should have strong patent system.”

In India the intellectual property rights at present are confined to Patents, Trade Marks, Designs, Copyrights. 

The old Archeological research found the use of identifications marks goes back to around 5000 BC The thrust of the marking was to avoid and punish the imperfect merchandise. In India the first patent act was introduced in 1856, called Patterns and Design Act, which was replead as the crown did not approve it.  However the act was implemented with some modification which was subsequently modified to Indian Patent and Design Act 1911.

After Independence it was realized that the act needs drastic amendment as India being sovereign country and dedicated to become self-reliant. The act thus was amended as Indian Patent Act 1970, where lots of drastic changes were implemented, which according to some were instrumental in development of indigenous technology. However every person has its own perception but in various studies and being deeply, involved with technology development, protection and transfer I could not find the patents as an implement in the growth of technology as most of technologies purchased and impediment in India were these where patents had already expired. According my study carried out as Max-Planck institute Munich, I could to some extent analyze that the problem was the handling  of the patent system, its implication and utility by persons not in the Art. However the phase is over and now India have a strong R&D set up in all fields, a self reliant country geared to implement the TRIPs Agreement in real spirits, keeping in view what the country needs , which are altogether different from a developed country. The new Global IPR system come with both benefits and costs. 

The basic parameters of TRIPS as you will know are:

( Copy Rights - Related Rights 

( Trade Marks 

( Geographical Indications

( Industrial Designs

( Patents

( Layout design 

( Protection of undisclosed information

( Control of Anti-competitive practices in contractual licenses. 

Trade Marks Act:
The Trade and merchandise marks Act was passed in the year 1958, since then it has been amended several times. Moreover in the view of developments in trading and commercial practices, increasing globalization of trade and industry, the need to encourage investment flows and transfer of technology and the need to simplify and harmonize trade mark management systems, it has been considered necessary to bring considered necessary to bring out a comprehensive legislation on the subject. Accordingly Trade Marks Bill, 1999 was introduced in the Parliament and passed, and is called Trade Marks Act, 1999.

It was felt that a comprehensive review of the existing law be made in view of developments in trading and commercial practice, need for simplification and harmonization of trade mark management system and to give effect to important judicial decisions. To achieve these purposes, the present Act proposes to incorporate, inter alia the following, namely:-

· providing for registration of trade mark for services, in addition to goods;

· registration of trade marks which are imitation of well known trade marks, not to be permitted, besides enlarging the grounds for refusal of registration mentioned in clauses 9 and 11. Consequently , the provisions for defensive registration of trade marks are proposed to be omitted ;

· amplification of factors to be considered for defining a well – known mark ; 

· doing away with the system of maintaining registration of trade marks in Part A and Part B with different legal rights ,and to provide only a register with simplified  procedure for registration and with equal rights ; 

· simplifying the procedure for registration of registered user and enlarging the scope of permitted use ; 

· providing for registration of  “collective marks “ owned by associations, etc.; 

· providing an Appellate Board for speedy disposal of appeals and rectification  applications which at present lie  before High Courts ; 

· transferring the final authority relating to registration of certification trade marks to the Registrar instead of the Central  Government ;

· providing enhanced punishment for the offences relating to trade marks on par with the present  Copyright Act , 1957 , to prevent the sale of spurious goods ;

· prohibiting use of someone else’s trade marks as part of corporate names, or name of business concern ; 

· Extension of application of convention country to include countries which are members of Group or Union of countries and Inter-Governmental Organizations; 

· Incorporating other provisions, like amending the definition of “trade marks”, provisions for filing a single application for registration in more than one class, increasing the period of registration in more than one class, increasing the period of registration and renewal from 7 to 10 years; making trade mark offences cognizable, enlarging the jurisdiction of courts to bring the law in this respect on par with the copyright law, amplifying the powers of the court to grant ex parte injunction in certain cases and other related  amendments to simplify and streamline the trade mark law and procedure .

The Geographical Indications of Goods Act, 1999:
In respect of any agricultural goods, natural goods or manufactured goods or any goods of handicraft or goods of industry including food stuff there was no specific law governing geographical indications of such goods, which could adequately protect the interests of producers of such goods. To prevent unauthorized persons from misusing geographical indication would protect consumers from deception and would add to the economic prosperity of the producers of such goods and would also promote goods bearing Indian geographical indications in the export market. 

Geographical Indications of Goods are defined as that aspect of industrial property which refer to the geographical indication referring to a country or to a place situated therein as being the country or place of origin of that product. Typically, such a name conveys an assurance of quality and distinctiveness, which is essentially attributable to the fact of its origin in that, defined geographical locality, region or country.  Under Articles 1 (2) and 10 of the Paris Convention for the Protection of Industrial Property, geographical indications are covered as an element of IPRs. They are also covered under Articles 22 to 24 of the Trade Related Aspects of Intellectual Property Rights (TRIPS)  Agreement, which was part of the Agreements concluding the Uruguay Round of GATT negotiations. 

Under the agreement on TRIPS other countries are under no obligation to extend protection unless a geographical indication is protected in the country of its origin. Whereas India world be required to extend protection of goods imported from other countries, which provide for such protection. In view of this it has been considered necessary to have a comprehensive legislation for registration and for providing adequate protection for geographical indications. Accordingly Geographical Indications of Goods (Registration and Protection) Bill, 1999 was introduced in the Parliament.

India, as a member of the World Trade Organization (WTO), enacted the Geographical Indications of Goods (Registration & Protection) Act, 1999 which is likely to be operationalized soon with the notification of the Rules.

The salient features of the Act are:

· Definitions of several important terms

· Provision for the establishments of Geographical Indication Registry

· Compulsory advertisement of all accepted GI applications and of inviting objections

· Prohibition of assignment etc., of a geographical indication as it is a public property;

· Provisions related to offences and penalties

· Provisions detailing the effects of registration and the rights conferred by registration.

Design Act, 2000:

Industrial designs refer to creative activity which result in the ornamental or formal appearance of a product and design right refers to a novel or original design that is accorded to the proprietor of a validly registered design. Industrial designs are an element of intellectual property. Under the TRIPS Agreement, minimum standards of protection of industrial designs have been provided for. As a developing country, India has already amended its national legislation to provide for these minimal standards.

The essential purpose of design law it to promote and protect the design element of industrial production. It is also intended to promote innovative activity in the field of industries. The existing legislation on industrial designs in India is contained in the New Designs Act, 2000 and this Act will serve its purpose well in the rapid changes in technology and international developments. India has also achieved a mature status in the field of industrial designs and in view of globalization of the economy, the present legislation is aligned with the changed technical and commercial scenario and made to conform to international trends in design administration.

This replacement Act is also aimed to inact a more detailed classification of design to conform to the international system and to take care of the proliferation of design related activities in various fields.

The Patents (Amendment) Act, 2002 and the Patents Rules, 2003

Salient features of the Patents (Amendment) Act, 2002 and the Patents Rules,2003

· Term of every patent which is in force including a patent restorable, U/S. 60 as on 20.5.2003 has now become 20 years from date of filing. 

· Time for restoration of a ceased patent, U/S 60 has now increased from 12 months to 18 months as such an application for restoration of a patent ceased on or after 20th May,2003 can be filed within 18 months from the date of ceasession. 

· A new definition of "Invention" means a new product or process involving inventive step and capable of industrial application; has now come in force. 

· A method or process of testing during the process of manufacture will now be patentable. 

· Process defined, U/S 3(i) in case of plants, are now patentable while a process for diagnostic and therapeutic has now been considered as non patentable, 

· A list of Authorized Depository Institutions have been notified (annexed hereto) in the Gazette Of India, Part II, Section 3 sub-section (ii) dated 20.5.2003 for depositing the biological materials mentioned in the specification at the time of filing a patent application. 

· The source of Geographical origin of the biological material used in invention is required to be disclosed in the specification. 

· 18 months publication has been introduced, therefore, every patent (except in which a secrecy direction is given U/S 35) will now be published just after 18 months from the date of filing/priority and will be open for public on payment. As such the filing intimation being published in the Gazette immediately after filing has been stopped. 

· A request for examination system has been introduced and therefore all the patent applications in which First Examination Report has not been issued on or before 19th May,2003 will now be examined U/S 12 only after filing a request for examination on Form –19 with prescribed fee. 

· The applications for patent will now be examined in serial order in which the request for examination is filed. 

· In case the application has been filed before the commencement of this Act, the request shall be made within a period of twelve months from the date of commencement of the Act i.e. 20th May 2003 or 48 months from the date of application, whichever is later. 

· Provision for filing request for examination by any other interested person (other than applicant) also has been introduced. 

· Provision for the withdrawal of application by applicant any time before grant has been introduced. 

· Time for putting the application in order for acceptance U/S 21 has now been reduced from 15/18 months to 12 months. 

· Ground of opposition U/S 25 as well as revocation U/S 64 have been enlarged by adding following grounds: 


i)  Non disclosure or wrongly mentioning the source of geographical origin of  biological material used for invention;


ii) Anticipation having regard to the knowledge oral or otherwise available 
with in local or indigenous community in India or elsewhere. 

· Section 39 in modified form prohibiting filing patent application outside India, inventions limited to the fields of defence purposes or atomic energy has been reintroduced. 

· Opposition Proceedings U/S 25 have been simplified and shortened, fixing hearing is not compulsory, if the applicant does not file reply statement and evidence, application will be deemed to have been abandoned.  

· Provision for extension of time up to 6 months for paying the overdue renewal fees initially i.e. renewal fees, which have become due, due to the late grant of patent can now be paid within 9 months from the date of recordal by taking an extension on Form – 4. 

· Charges for supplying the photocopies of the documents available in the Patent Office have now been reduced from Rs. 10/- to Rs. 4/- per page. 

· Charges for amendments in name, address, nationality, and address for service, payable on Form – 13 have been drastically reduced from Rs. 1000/ 6000 to Rs. 200/500. 

· Patent Applications and other documents (except PCT International application) are now required to be filed only in duplicate. Documents can now be filed 1 copy in electronic form with one hard copy (paper form). 

· Fees required to be paid on documents can now be paid within 1 month from its date of filing. 

· Provision for allowing Paris Convention Priority has been extended to group or union of countries or inter governmental organizations, therefore, 12 month priority will also be available to applications filed in EPO, AIRPO, OAPI and EAPO. 

· The Patents (Amendment) Act, 2002 (except the provisions relating to the Appellate Board) and the Patents Rules, 2003 have come into force with effect from 20.5.2003.

In view of the amendments of the Patents Act, 1970 as amended by the Patents (Amendment) Act, 2002 along with the Patents Rules, 2003 which came into force on 20th May, 2003, the general public is hereby informed that 

Publication of applications 

· All the patent applications filed upto 31st October 2001 other than those for which secrecy directions have been imposed and continued under section 35, shall be deemed to have been published under section 11A of Patents Act, 1970. The particulars of the application and abstract may be inspected at the appropriate offices. 

Request for Examination 

· The applicant or any other interested person may make request for examination on form 19 within 48 months from the date of filing of the application for patent under section 11B. 

· In case the application has been filed before the commencements of this Act, the request shall be made within a period of twelve months from the date of commencement of the Act i.e. 20th May 2003 or 48 months from the date of application, whichever is later. 

· In case the request for examination is filed by the applicant without prescribed fee and same is not paid within 1 month from the date of filing of such request, the application shall be treated as withdrawn and no further request for examination shall be entertained. 

· In case the applicant is interested to withdraw the application, the request for withdrawal should be submitted atleast 3 months prior to the expiry period of 18 months from the date of filing. 

Consequence of non-receipt of request for Examination 

· The application shall be treated as withdrawn by the applicant under section 11B (4) in case no such request for examination is made by the applicant or any other interested person within the stipulated period. 

· The applicant shall have to comply with all the requirements under the Act within a period of 12 months from the date of first statement of objections forwarded and extension of time beyond 12 months is not permissible under the Act. 

Sealing of patents 

· Request of sealing of patent may be made at the appropriate office where the application was filed on the prescribed form 9 within a period of six months from the advertisement of acceptance of complete specification under section 43 (2). 

Term of patent

· The term of every patent shall be 20 years and shall be counted from the date of application of patent. 

· The term of every patent which has not expired and has not ceased to have effect on the date of commencement of this Act i.e., 20.05.2003 will be 20 years from the date of filing of the application for the patent. The interested persons may renew their patents accordingly. 

Criteria of Patentability 

· Article 27.1 follows the conventional jurisprudence, which has been developed in this area that “patents shall be available for any invitations… provided that they are new, involve an inventive step and are capable of industrial application”. A footnote to this provision deems the terms “incentive step” and “capable of industrial application” to be synonymous with the terms “non-obvious” and “useful”. These substantive requirements are added to the requirements mentioned above that the subject matter of the invention must be for a filed of technology for which patents are available. Additionally, there will be certain requirements as to the formalities which must be complied with.


New (Amended) Act 2002 India 

· 2(i)(j) “invention” means a new product or process involving an inventive step and capable of industrial application; 

· (ja) “Incentive step” means a feature that makes the invention not obvious to be skilled in the art.

Duration of the Protection


Article 33 provides that the term of protection available “shall not end before the expiration of a period of twenty years counted form the filling date’. This provision have a significant effect in harmonizing patent laws, both in relation to the gross duration of a patent, as well as eliminating the proliferation of different terms of patents in different areas of technology. Also in dating protection from the from the timing of filing, it eliminates the unfairness in those systems in which protection was dated from grant. Where applications were published in this



Article 65.1 permits all the signatories of the TRIPs Agreement a grace period of one year from the date of entry into force of the WTO Agreement to apply the provisions of the TRIPs Agreement. Developing countries are given an additional four years of grace under Article 65.2 and least developed countries are given at least 10 years grace, under Article 66 A controversial issue which arose during the TRIPs negotiations was whether retrospective protection would be afforded to inventions which may have fallen into the public domain by the time of entry into force of the TRIPs Agreements. As a general principle Article 70.1 provides that there is no obligations arise in respect of any acts which predate the agreement. However, Article 70.8 provides for the immediate protection of pharmaceutical and agricultural chemical inventions, by requiring members from the date of entry into force of the WTO Agreement, “to provide a means by which applications can be filed “. The criteria for patentability are those laid down, principally in Article 27.  



Article 70.9 establishes the possibility of obtaining exclusive marketing rights in relation to pharmaceutical and agricultural chemical inventions for a period of five years prior to the grants of rejection of a product patent, provided that “a application has been filed and a patent granted for that product in another Member and marketing approval obtained in such other member” prior to the grant of rejection of a product patent, provided that “ a patent application has been filed and a patent granted for that product in another Member and marketing approval obtained in such other member”. The special regime which is created for pharmaceutical and agricultural chemical patents is explained by reference to the length of time typically required by the government accreditation authorities for the undertaking of testing to demonstrate the usefulness and safety of drugs, which can delay their availability of consumers for periods of up to ten years or more. 


Confidential Information and Unfair competition:


Article 39.1 provides that “in course of ensuring effective protection against unfair competition as provided in Article 10 bis of the Paris convention (1967), Members shall  protect undisclosed information” of the sort which is described in paragraphs 2 and 3 of Article 39. Paragraph 2 describes the general category of confidential information, which is protected in common law countries through judge-made law, rather through stature. Article 10 bis contains no reference to the protection of confidential information as an aspect of unfair competition. Article 10 bis(2) defines as an act of unfair competition “any act of competition contrary to honest practices in industrial and commercial practices”. Article 10 bis (lists three particular practices which are be prohibited. The first two concern unfair acts or allegations directed against a competitor and the third category concerns the misleading of the prior to the grant or rejection of a product patent, provided that “ a patent application has been filed and  a patent granted for that product in another Member and marketing approval obtained in such other Member”. The special regime which is created for pharmaceutical and agricultural chemical patents is explained by reference to the length of typically required by the government accreditation authorities for the undertaking of testing to demonstrate the usefulness and safety of drugs, which can delay their availability of consumers for periods of up to ten years or more. 

Confidential Information and Unfair competition:


Article 39.1 provides that “in course of ensuring effective protection against unfair competition as provided in Article 10 bis of the Paris convention (1967), Members shall  protect undisclosed information” of the sort which is described in paragraphs 2 and 3 of Article 39. Paragraph 2 describes the general category of confidential information, which is protected in common law countries through judge-made law, rather through stature. Article 10 bis contains no reference to the protection of confidential information as an aspect of unfair competition. Article 10 bis(2) defines as an act of unfair competition “any act of competition contrary to honest practices in industrial and commercial practices”. Article 10 bis (lists three particular practices which are be prohibited. The first two concern unfair acts or allegations directed against a competitor and the third category concerns the misleading of the matters”. Article 10 bis (list three particular practices which are to be prohibited. The first two concern unfair acts or allegations directed against a competitor and the third category concerns the misleading of the public about aspects of goods to be supplied to them. Article 10 bis is a novel context in which to deal with confidential information since, at least in its common law context, there is no requirement the parties to an action to be involved in a competitive relationship and there is no hint in the Article itself, or in the commentary on Article 10 bis that it applied confidential information.  


Undisclosed Taste Data 


As is mentioned in the introduction above the TRIPs Agreement Negotiators were anxious to preserve the confidentiality of test data submitted to government approval agencies. Given the long approval process, particular for pharmaceutical products, the opportunity for wrongful appropriation of such data by competitors was self evident. This concern is accommodated by Article 39.3 which provides that:


“members when requiring, as a condition of approving  the marketing of pharmaceutical or of agricultural chemical products which utilize new chemical entities, the submission of undisclosed test or other data, the origination which involves a considerable effort, shall protect such data against unfair commercial use. In addition, Members shall protect such data against disclosure, except where necessary against unfair commercial effort shall protect such data against unfair commercial use. In addition, Members shall protect such data against disclosure, except where necessary against unfair commercial use”. 


It should be noted that Article 39.3 contains three limitations. First, it applies only to pharmaceutical products and chemical agricultural products; secondly, the protection is extended only against unfair commercial use; and thirdly, the government authority is exempted from the requirement of confidentiality in the public interest. Thus it has been held that a government accrediting agency may use the confidential test data of an applicant when considering applications by other applicant when considering applications by other applicants in respect of similar products. 


Date of grant of patent or the date rejection of application for the grant of patent, whichever is earlier? 



(2) Where, the specifications of an invention relatable to an article or an substance covered under sub-section (2) of section 5 have been recorded in a document or the invention has been tried or used, or, the article or the substance has been sold, by a person, before a claim for a patent of that invention is made in India or a convention country, then, the sale or distribution of the article or substance by such person, after the claim refereed to above is made, shall be deemed to be an infringement of exclusive right to sell or distribute under sub-section (1): 


Provided that nothing in this sub-section shall apply in a case where  a person makes or uses an article or a substance with a view to sell or distribute the same, the details of invention relatable thereto was given by a person who was holding an exclusive right to sell or distribute the article or substance. 


24C. Compulsory Licences 


The provisions in relation to compulsory licences in Chapter XVI shall, subject to the necessary modifications, apply in relation to an  exclusive right to sell or distribute under section 24B as they apply to, in relation to, a right under a patent to sell or distribute for that purpose the following modifications shall be deemed to have been made to the provisions of that chapter and section 24B as they apply to, and in relation to, a right under a patent to sell or distribute and for that  purpose the following modifications shall be deemed to have been made to the provisions of that chapter and all their grammatical variations and cognate expressions shall be constructed accordingly, namely: -


(a) Throughout Chapter XVI, -

(i) Working of the inventions shall be deemed to be selling or distributing of the article or substance;

(ii) Reference to “patents” shall be deemed references to “ right to sell or distribute”.


(b) References to “patented article “ shall be deemed to be references to “an article for which an exclusive right to shell or distribute has been granted”. 


(c) Three years from the date sealing of a patent in section 84 shall be deemed to be two years from the date of approval by the controller for exclusive right to sell or distribute under section 24B;


(d) The time which has been elapsed sealing which has been under [section 84] shall be deemed to be the time which has been elapsed since the approval by the controller for exclusive right to sell or distribute under section 24B;

24D. Special provision for selling or distribution …. (1) Without prejudice to the provisions of any other law for the time being in force, where, at any time after an exclusive right to sell or distribute any article or substance has been granted under subsection (1) of section 24B, the central Government is satisfied that it is necessary or expedient in public interest to sell or distribute the article or substance by a person other that a person to whom exclusive right has been granted under sub-section (1) of section 24, it may, by itself or through any person authorized in writing by it in this behalf, sell or distribute the article or substance. 


(2) The central Government may, by notification in the Official Gazette and at any time after an exclusive right to sell or distribute an article or a substance has been granted, direct, in the public interest and for reasons to be stated, that the said article or substance  shall be sold at a price determined by an authority specified by it in this behalf.

24E. Suits relating to infringements. –


All suits relating to infringements of a right under section 24B shall be dealt with in he same manner as if they are suits concerning infringement of patents under chapter XVII. 

24F.  Central Government and its officers not to be liable. The examinations and investigations required under this chapter shall not be deemed in any way to warrant the validity of any grant of exclusive right to sell or distribute, and no liability shall be incurred by the Central Government. 

 
Latter system interlopers were able to avail themselves of the published information to secure an unfair advantage. In the TRIPs term of a patent to be decided by a national legislation. 

Process Patents: Burden of Proof


Article 34 proves for the reversal of the burden of proof in civil litigation involving the infringement of process patents. Article 34.1 provides that “the judicial Authorities shall have the Authority to order the defendant to prove that the process to obtain an identical patent is different from the patented process”. To give effect to this reversal of the burden of proof, which usually rests on the patentee to prove that the defendant’s product in an infringing copy, Article 34.1 provides that “any identical product when produced without the consent of the patent owner shall, in the absence of proof to the contrary, be deemed to have been obtained process” in one of two situations. The first situation is if the product obtained from the patented process is new. The second situation is “ if there is substantial likelihood that the identical product was made by the process and owner of the patent has been unable through reasonable efforts to determine the process actually used. Article 34.2 permits Members to reverse the burden of proof for either or both of these two situations. 


Specification or in the specialization treated as aforesaid as a provisional specification was used in India or published in India or elsewhere at any time after the date of the filing of that specification. 


2) Where a complete specification Is filed in pursuance of a convention application, then, notwithstanding anything contained in this Act, the controller shall not refuse to grant the patent shall not be revoked or invalidate, by reason only that any matter disclosed in any application for protection in a convention country upon which the convention application is founded was used in India or published in India or elsewhere at any time after the date of that application for protection. 

104A. Burden of proof in case of suits concerning infringement of a patent, where the subject matter of patent is a process for obtaining a product, the court may direct to prove that the process used him to obtain the product of the patented process, is different from the different from the patented process if, -

a. the subject matter of the patent is a process for obtaining a new product; or 

b. there is substantial likelihood that the identical product is made by the process,

Semiconductor and Layout Design









A Bill was introduced in 1999 to provide protection for the semiconductor layout design and for matters concealed therewith.  The bill has been passed by both parliament and has been approval the President of India and is called the Act 37-2000.

Thus in short India has more or less, is on the way to full fill its implementation under the TRIP Agreement.

Patenting of Plant Varieties

Article 27.3 (b) of the TRIPs Agreement outlines the obligations of WTO member countries vis-à-vis plant variety protection. It states that the member countries shall provide for the protection of plant varieties either by patents or by an effective sui generis system or by any combination thereof. Plants and crops, including food varieties and living creatures, all of which constitute a significant area of daily life, are now being patented. Countries are obliged to accept new biotech patents covering genes, cell lines, organisms and living processes that turn life into commodities. The Western biotech companies have patented several genetically engineered plant varieties. A dozen companies – mostly from the United States – hold eighty per cent of these patents. Nearly forty-eight per cent of the four thousand odd plant patents granted in the United States pertain to traditional knowledge from countries like India. Patents have been granted by the United States Patent and Trade-mark Office on karela, jamun and brinjal, turmeric (later cancelled), neem, basmati, etc. Such patent  grants ignore the fact that the (medicinal) properties of these plant varieties form part of common traditional knowledge in India. These patented technology for which no patent can be granted in India is a free source of information of technology development, which a developing country like India should utilize.  Bio-diversity is found in the marginal farmer’s filed. 

Moreover, there have been vocal and acrimonious arguments for and against genetically modified (GM) crops. According to the proponents, GM crops are healthier and more productive than  crops derived from conventional means. They assert that agricultural biotechnology, through genetic engineering or genetic modification, is the only way to raise agricultural productivity, improve country’s food security, tackle rural poverty and foster sustainable development. Most private sector biotech companies such as Aventis, Monsanto and Syngenta are confident about the safety and value of their products such as GM potato, GM sugarbeet, BT cotton, Starlink maize and Roundup soyabean. The opponents of GM crops, who are not at all convinced about the necessity of such technology, are concerned about the safety of such crops. They point out that the first and second generation GM crops are considered to be unsafe as very little information is available regarding the actual technology involved and the after effects of the interaction between the genetically engineered organisms, consumers and environment. They have dubbed GM crops as “Frankenstein food”. They have also voiced their concern over the disastrous impacts of allergy proteins, production of super weeds and leaking of killer micro-organisms/pollens in the environment.

India has taken into account these points:

Plant Breeding and Sui Generis System

Article 27.3(b) of the TRIPs Text provides an option to the patent system so far as plant varieties are concerned. If a WTO member nation decides against patenting of plant varieties, it may do so. But then, it will have to adopt an ‘effective sui generis’ system. Sui generis means ‘of its own kind’. It  means a unique or special system of national intellectual property rights legislation that protects plant varieties and its breeders. It is therefore abundantly clear that Article 27.3 (b) of the TRIPs Text does provide a member nation flexibility in developing a system of plant variety protection that is truly of ‘its own kind’. Despite this, it is deliberately projected that UPOV is the only effective sui generis system.

Adopting a UPOV model will spell disaster for India. It will lead to an increase in price of seeds due to monopoly in the seed industry. Second, the anxiety to develop new improved plant varieties will keep our farmers away from traditional varieties, thereby contributing to shrinkage in the genetic diversity of cultivated species. India can boast for possessing the largest diversity of cultivated crops in the world. One specie of mango has been diversified in India into at least a 1000 varieties. Similarly, one specie of rice has yielded almost 50,000 distinct varieties in India. Third, the entry of gigantic seed TNCs in India will eliminate small farmers and increase unemployment manifold. These TNCs will stimulate creation of few varieties that will be useful to commercial farmers but not to the traditional, small scale and marginal farmers.

Plant Varieties Protection and Farmers’ Rights Law

A system of protecting plant varieties is of paramount importance to India for two reasons: one, to prevent the northern TNCs from stealing our vast and rich biological knowledge and material. Hundreds of Indian plants have already been registered in western countries. And two, progress depends on inventiveness, and inventiveness has to be encouraged through incentives. Therefore, plant breeders’ rights have to be protected. But plant variety protection should also take into account various socio-economic factors in India. The day to day lives of the majority of Indians are governed by what happens in the agricultural sector. Further, more than seventy-five per cent of Indian farming families possess less than two hectares of land. And the landless labour who depend on agriculture for their livelihood constitute fifty per cent of our village life. Therefore, our plant variety protection law must take into account these socio-economic realities. 

If plant breeders are to be protected for developing new and better varieties then the  farmers too should be protected and rewarded for developing and maintaining the land races for centuries. Their traditional knowledge should be recognized and compensated for. It is the abundant knowledge and material in the possession of these indigenous and farming communities which forms the base for modern agricultural research. The raw materials for the plant breeders come from the fields of these small, traditional and marginal farmers. Justice therefore demands that these farmers share the benefits along with the breeders. The Convention on Biological Diversity, founded on the principle that local farming communities generate and are dependent on bio-diversity and should continue to benefit from it, too recognizes and respects the collective rights of the local farming communities. And the International Code of Conduct for Plant Germ Plasm Collecting and Transfer, adopted by FAO in November 1993, which promotes sharing of benefits derived from plant genetic resources between the donors and users of germ plasm, states that the farmers’ rights means the rights arising from the past, present and future contributions of farmers in conserving, improving and making available plant genetic resources, particularly those in centers of origin/diversity. 

The Indian Plant Variety Protection Law should has in built two main aims. One, to improve the agricultural production and scientific knowledge, and conservation and protection of genetic resources and not mere monopolization of our rich bio-diversity. Two, to admit, reward and encourage the past, present and future contributions of our farmers in conserving, improving and making available plant genetic resources to the society. In other words the Indian law focuses more on the contributions of our farmers and their property rights in the vast biological resources.

What is the Indian law on this point? What does it say? How effective is it? The   Plant Varieties Protection Bill was first drafted in 1994-95, when it was simply known as Protection of Plant Varieties Bill. The draft Bill had no mention of farmers’ rights as it was based on the UPOV model. It gave rights to plant breeders alone. It was because of the insistence of NGOs and other action groups that farmers’ rights got some place in the revised Bill of 1998, and the Bill was then titled as Protection of Plant Varieties and Farmers’ Rights Bill.  The farmer the right to save, use, exchange, share or sell the produce of the protected variety, that is, the right over the crops he had grown.  Further, the conditions for compulsory licensing in the Bill were irrational and illogical.  The 1998 Bill was once again revised in 2000, when the farmers’ rights were strengthened and other provisions introduced/amended to safeguard Indian agriculture. The Bill was finally passed on August 9, 2001 by the Lok Sabha. 

The Protection of Plant Varieties and Farmers’ Rights Act, 2001, now purports to strike a balance between the rights of the plant breeders and the farmers. This is reflected in the Preamble which says that it is “necessary to recognize and protect the rights of the farmers in respect of their contribution at any time in conserving, improving and making available plant genetic resources……” In the same breath, the Preamble admits that “for accelerated agricultural development in the country it is necessary to protect plant breeders’ rights….for the development of new plant varieties.”

The Central Government is empowered under section 3 of the Act to establish a Protection of Plant Varieties and Farmers’ Rights Authority, to which is entrusted the implementation of the Act. The Authority shall comprise of a Chairman and fifteen other members. Except for three members, one representing a tribal organization, another representing a farmer’s organization and a third representing a women’s organization, the remaining twelve members  are bureaucrats. The composition of the Authority should be more representative of the indigenous and farming communities, whose interest it is supposed to promote.

The Act also provides for setting up of a Plant Varieties Registry for facilitating the registration of plant varieties.1
Any breeder or successor of the breeder or assignee of the breeder or farmer/group of farmers/communities of farmers or university or publicly funded agricultural institution, claiming to be a breeder, may make an application to the registrar for registration of any variety of genera or species specified by the Central Government under section 29(2), or which is a farmer’s variety or an extant variety.2
A  farmer’s variety means a variety which:

( has been traditionally cultivated and evolved by the farmers in their fields; or

(is a wild relative or land race of a variety about which the farmers possess common knowledge.3
Whereas, an extant variety means a variety available in India, which is:

· notified under section 5 of the Seeds Act 1966; or 

· farmer’s variety; or 

· a variety about which there is common knowledge; or 

· any other variety which is in public domain.4
The Act provides for registration of new varieties if they conform to the criteria of novelty, distinctiveness, uniformity and stability. 5 An extant variety too can be registered provided it is registered within a specified period and it conforms to the criteria of novelty, distinctiveness, uniformity and stability. 6

The breeders’ rights are very well recognized and protected under the Act. Registration confers exclusive right on the breeder, his successor, his agent and his licensee to produce, sell, market, distribute, import or export the variety.7 Any infringement of his right entails stringent punishments in the form of hefty fines [Rs.50,000-20 lakhs] and imprisonment [3 months-3 years]. Infringement may be of the variety itself or its packaging. Burden of proving innocence is on the alleged violator. However a redeeming feature of the Act is found in section 42 which grants protection against innocent infringements. The Act recognizes the need to protect an innocent, illiterate and poor Indian farmer from prosecution for infringement of breeders’ rights if the farmer can prove that he was unaware of the existence of such a right. 

Registration granted can be revoked by the Authority if the grant is not in public interest. 

8The government is further empowered to refuse registration of plant varieties in public interest or to protect public order or public morality or human, animal and plant life and health or to avoid serious prejudice to environment. 9

Terminator technologies are being developed to deliberately create sterile seeds by selectively programming a plant’s DNA to kill its own embryo. This is done so that the farmers remain perpetually dependent on the seed corporations. To overcome this sinister plan, the Act bans registration of any variety containing technologies such as ‘terminator technology’ or ‘gene use restricting technology’ which are injurious to the life and health of human beings, animals or plants.10 Further, breeders have to submit an affidavit that their varieties do not contain terminator technologies or gene use restricting technologies. But the Act does not have a mandatory clause to conduct environment impact assessment to ensure that new varieties do not displace bio-diversities.

The government is further entitled to compulsorily license protected varieties to other breeders if the original plant breeder abuses his rights and acts against public interest by not producing, distributing and selling the seeds or other propagating material of the registered variety in sufficient quantity to the public at a reasonable price.11

The Act admits researchers’ rights. It allows researchers and scientists to have free access to registered varieties for research purposes and for the purpose of creating other new varieties. However, authorization of the breeder is required when repeated use of the registered variety as a parental line is necessary for commercial production of such other newly derived variety.12

The Act acknowledges and respects farmers’ rights. It says:

· A farmer who has bred or developed a new variety shall be entitled for registration.13 But his rights are subject to registration. For generations, farmers have developed new seed varieties and domesticated the wild ones. It is doubtful how many of the 115 million illiterate, small and marginal farmers will be able to register their new varieties with details of their genetic compositions. 

· A farmer’s variety is also eligible for registration.14 Such varieties can be registered with the help of NGOs so that they are protected from being pirated by the formal sector breeders.

· The Act perceives the farmer not only as a cultivator but also as a conserver, preserver and improver of genetic resources, land races and wild relatives of economic plants. A farmer shall be rewarded from the National Gene Fund provided that the material so selected and preserved has been used as donor of genes in varieties registerable under the Act.15

· A farmer is entitled to save, use, sow, re-sow, exchange, share and sell, not only his farm produce from the protected variety but also, the non-branded seeds of the protected variety.16 Thus the farmer’s right to sell seeds to other farmers is protected under the Act. This is so even if the seeds are from a protected variety, provided they are non-branded. The right of the farmer to sell seeds is essential because the Indian farming community is the largest seed producer, providing 85 per cent of India’s annual requirement of sixty lakh tons of seeds. This right of the farming community to retain the same control over the seed production and use as it always had before the Act will help maintain the livelihood basis of farming community and India’s self reliance in agriculture.

· A farmer is entitled to be protected against the supply of spurious or poor quality seeds, leading to crop failure. Where propagating material of a registered variety is sold to a farmer, the breeder shall disclose to him the expected performance of the variety. If the propagating material fails to provide such performance the farmer can claim compensation from the breeder through the Authority.17 This provision requires tightening. Rather than leaving the amount of compensation to be arbitrarily decided by the Authority, the Act should specify the amount of compensation in terms of the projected harvest value of the crop. Further the amount should be large enough to act as an effective deterrent. 

The Act views the breeders and farmers as allies in the struggle for a hunger-free India. It permits and encourages a breeder to use the genetic material, conserved by any tribal or rural family, in breeding or developing his variety. The only obligation cast on the breeder is that at the time of making an application for registration of his variety, he must disclose in the application the information regarding the use of such genetic material, in default of which his application is liable to be rejected.18

Regarding the rights of the farmers and the breeders as mutually reinforcing, the Act further makes provision for benefit sharing between the two. Section 26 permits the farmer to claim payment/benefit sharing from the breeder for use of his genetic material in the development of the variety of the breeder. The Authority shall determine the amount of payment, depending on the extent and nature of the use of the farmer’s genetic material in the development of the variety of the breeder and the commercial utility and demand in the market of the variety. A farmer, aggrieved by the amount determined by the Authority, may appeal to the Tribunal under section 56 of the Act. The amount of benefit sharing shall be deposited by the breeder in the National Gene Fund. It shall be recoverable as an arrear of land revenue by the district magistrate within whose local limits of jurisdiction the breeder liable for such benefit sharing resides. This provision is open to criticism as it converts the property rights of the farming community to an uncertain monetary payment to be determined unilaterally by a largely bureaucratic Authority. Moreover, payment is only for the genetic material used in the plant variety and not for the knowledge or intellectual contribution of the farming community.

An apparently enabling provision is found in section 41 of the Act. It says that any person or group of persons, whether actively engaged in farming or not, or NGO, may, on behalf of any village or local community in India, file any claim attributable to the contribution of the people of that village or local community in the evolution of any variety. If the Authority, after enquiry, is satisfied of such claim, it may order grant of compensation to be paid to such person or NGO. However, it warrants noting that claims for compensation can be made only after a variety is registered. There is no participation before that stage and no right to intervene at the point at which a commercial breeder is making an application for registration. The claimant cannot stop the registration of a variety. The Act should permit the claimants to participate before and during the plant variety registration. Moreover, the Act puts the burden of claim on the claimants but does nothing to ensure that the information regarding registration of a variety reaches the claimant.

A provision which appears to safeguard the farming community is section 43 of the Act. This section obliges the breeder, who wants to use a farmer’s variety for creating an essentially derived variety, to obtain the consent of the farmer, groups of farmers or community of farmers who have made contribution in the preservation or development of such variety.

Appreciating the inability of an impoverished Indian farmer to pay hefty fees, the Act exempts a farmer, group of farmers and a village community from paying any fee in any proceeding before the Authority, Registrar, Tribunal and High Court under this Act. 

India is committed to implement the TRIPS Agreement in true letter and spirit.
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