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ENFORCEMENT OF TRIPS AND THE DISPUTE SETTLEMENT MECHANISM OF THE WTO

by

Horacio RANGEL-ORTIZ

1.-  WTO and TRIPS.

Enforcement of intellectual property provisions was one of the main issues negotiated by members of the General Agreement on Tariffs and Trade (GATT) on the occasion of the Uruguay Round.  These discussions took place in the decade that preceded the adoption of the Marrakech Agreement on April 15, 1994 whereby the World Trade Organization was created including Annex IC which comprised the Agreement on Trade–Related Aspects of Intellectual Property (TRIPS).
 
2.- Disputes Arising as a Result of an Alleged Violation to the TRIPS Agreement by a Country Member.

The TRIPS Agreement addresses in an express fashion a mechanism to be implemented by members of the World Trade Organization (WTO)
 towards settling disputes arising as a result of a member’s alleged failure to observe the provisions of TRIPS.  This mechanism is contained in the Dispute Settlement Understanding (DSU), the provisions of which are contained in Annex 2 of the Marrakech Agreement.

3.- Transitional Arrangements.

Since, as a rule, the provisions of TRIPS Agreement are not effective for all members as from the same date, it follows that the provisions of the Dispute Settlement Understanding cannot be used against all members at this time. With the exceptions noted in the Agreement relative to situations where certain TRIPS  provisions apply to all members as from the same date, 
 use of the dispute settlement mechanism is restricted at this time to situations involving developed and developing countries as well as countries in the process of transformation from a centrally-planned into a market, free-enterprise economy (economies in transition).
 That is to say, to situations involving these countries, where a member has allegedly failed to observe one or more provision of the TRIPS Agreement.

The TRIPS Agreement thus establishes obligations on WTO Members both to provide minimum levels of substantive protection and to provide adequate mechanisms for the enforcement of those prescribed levels of protection.  In each case, the obligation of the WTO Member is enforceable by other Members proceedings under the WTO DSU.

4.- Dispute Settlement Mechanism.

Three basic stages are contemplated in the Understanding with a view to settling a dispute between members concerning their rights and obligations under the provisions of the Marrakech Agreement including TRIPS,
 namely 

i. Consultations (Article 4, DSU);

ii. Establishment of a panel (Article 6, DSU);
 and

iii. Appellate review by an appellate body (Article 17, DSU)

5.- Arbitration.

In addition to the dispute settlement mechanism comprising the basic stages referred to above, the Understanding contemplates the possibility that the dispute be decided through arbitration, but not as an alternative to any of the three stages previously mentioned.  Instead, binding arbitration is contemplated in the Understanding in situations where neither the parties to the dispute nor the Dispute Settlement Body have been able to reach an agreement as to the period of time within which the recommendations and rulings of the Dispute Settlement Body are to be implemented by the Member concerned.  The resolutions of the Dispute Settlement Body, i.e. the recommendations and rulings thereof, are issued by the Dispute Settlement Body after adoption of the panel or Appellate Body  report.
  Expressed differently, arbitration is contemplated in the Understanding not necessarily as a means to settle a dispute resulting from an alleged violations to a TRIPS provision by a member.  Arbitration is contemplated in the Understanding as a means to determine the time within which the member concerned should comply with the recommendations or rulings of the Dispute Settlement Body.

6.- The Developing World, the Industrialized World and TRIPS.

At the time the TRIPS provisions were drafted, many believed that the dispute settlement mechanism included in the pertinent drafts and rough drafts were directed to ensure compliance primarily by the developing world, as distinguished from the industrialized world represented by developed jurisdictions like the USA, the EC and Switzerland who wanted the  GATT  dispute settlement mechanism, as improved in the Uruguay Round, to apply to TRIPS. This belief was reinforced by the opposition from the delegates of many developing countries not only to adopt clear and straight provisions addressing strict observance of intellectual property rights as contemplated in the original drafts and rough drafts, but also to adopt the dispute settlement mechanism proposed by delegates from jurisdictions like the USA, the EC and Switzerland.
  It was believed in certain circles that the mechanism to actually enforce the provisions of the Dispute Settlement Understanding would not be used before January 1st, 2000 when TRIPS would become effective in the developing world.

7.-  Use of the Dispute Settlement Mechanism by Industrialized Nations Who Have Filed Complaints Against Other Industrialized Nations Before January 1st 2000.

Recent history and official sources indicate otherwise.  While it is true that the Dispute Settlement Understanding has been regularly used after January 1st, 2000, examination of the pertinent sources shows that long before January 1st, 2000 --when all of TRIPS provisions became effective in the developing world--, the mechanisms to settle disputes had already been used in situations involving complaints including requests for consultations on the one hand and for the establishment of a panel on the other, filed by industrialized country members against industrialized country members of TRIPS.  That is to say, an instrument that was largely intended to increase the levels of protection primarily in the  developing nations and less developed nations, proved to be a useful tool to settle intellectual property disputes under the Dispute Settlement Understanding contemplated in TRIPS also among nations of the industrialized world.

Before TRIPS was adopted, it was often heard that TRIPS contained minimum standards proposed by the industrialized world to the international community in the sense that TRIPS reflected standards of protection already existing in the industrialized world that should be taken as a model of intellectual property protection and enforcement by developing and less developed nations.

As early as 1996, when TRIPS became effective in the industrialized world, both the USA and the European Communities requested consultations with Japan for reasons associated to alleged violations in Japan of TRIPS standards of minimum intellectual property protection of sound recordings in Japan.  The parties later notified having reached a mutually agreed solution.

In 1997 the USA requested consultations with Denmark for alleged violations of the provisions related to measures affecting the enforcement of IP rights.  Four years later, the parties notified having reached a mutually agreed solution. 

In 1998 the European Communities, the USA, Switzerland and Australia requested consultations with Canada for alleged violations to TRIPS as far as patent rights are concerned, specifically patent protection of pharmaceutical products. 

In the course of 1999 the USA requested the establishment of a panel against Canada for reasons associated to the term of patent protection. 
 

In the same year 1999 the European Communities, Canada, Switzerland and Australia requested consultations with the USA for an alleged violation to TRIPS, specifically by the provision contained in Article 110 (5) of US Copyright law allowing, under certain circumstances, the playing of radio and television music in public places (such as bars, shops, restaurants etc.) without the payment of a royalty fee.

8.-  Use of the Dispute Settlement Mechanism

 after January 1st, 2000.

At present (Summer 2003), WTO sources indicate that the dispute settlement mechanism contemplated in the Understanding has been used in 23 times cases at the request of country members.  The same sources indicate that most of these 23 cases were initiated prior to January 1st, 2000.  Likewise, WTO sources show that most of the pertinent requests have been filed against industrialized nations or nations pertaining to as group of nations largely regarded as developed or industrialized as distinguished from developing nations.  These are the 23 cases:

Argentina, patents, test data, compulsory licensing, safeguards, etc
— Brought by US 
Argentina, pharmaceutical patents, transition period
— Brought by US 
Brazil, “local working” of patents and compulsory licensing
— Brought by US 
Canada, pharmaceutical patents
— Brought by EC 
Canada, term of patent protection
— Brought by US 
Denmark, enforcement, provisional measures, civil proceedings
— Brought by US
EC, patents for pharmaceuticals, agricultural products
— Brought by Canada 
EC, trademarks and geographical indications (agricultural products)
— Brought by Australia 
EC, trademarks and geographical indications (beer)
— Brought by US 
EC/Greece, motion pictures, TV, enforcement
— Brought by US, 
EC/Ireland, copyright and neighbouring rights
— Brought by US 
India, patents, “mailbox”, exclusive marketing
— Brought by EC 
— Brought by US 
Ireland, copyright and neighbouring rights
— Brought by US 
Japan, sound recordings intellectual property protection
— Brought by EC 
— Brought by US 
Pakistan, patents, “mailbox”, exclusive marketing
— Brought by US 
Portugal, term of patent protection
— Brought by US 
Sweden, enforcement, provisional measures, civil proceedings
— Brought by US 
US, discrimination in Patents Code
— Brought by Brazil 
US, Section 110(5) — copyright of music in bars
— Brought by EC 
US, Section 211 Omnibus Appropriations Act (Rum)
— Brought by EC 
US, Section 337 of 1930 Tariff Act
— Brought by EC 

9.- Complaints Filed Against Industrialized Country Members.

As noted, WTO sources indicate that during the time that the TRIPS Agreement has been in force, country members have filed 23 complaints.  From this group of 23 complaints, it appears that the majority of them, namely 17, have been filed against country members that are generally identified as industrialized nations such as:

Canada

USA

Japan

Denmark

EC (including Greece, Ireland, Portugal and Sweden)

That is to say, contrary to what was speculated in the past, the majority of the respondents in the complaints where the Dispute Settlement Mechanism has been used are not developing nations, but developed nations.

10.- Complaints Filed Against Developing Country Members.

The remaining 6 cases involve complaints where the respondents are identified as developing countries, namely

Argentina

Brazil

India

Pakistan

11.- Subjects Involved in the Disputes.

As to the subjects involved in the dispute settlement proceedings initiated within WTO, it is interesting to note that approximately half of the disputes involve patent rights, whereas the remaining half is distributed in complaints involving copyright  and trademark issues as well as complaints involving procedural and substantive issues related to the enforcement of IP rights.
 

According to WTO language, disputes related to the subject matter governed by the TRIPS Agreement are classified pursuant to any of these four specific groups namely

Patents

Trademarks

Copyright

TRIPS Enforcement

As far as the specific subject matter of the complaint is concerned, the requests for the dispute settlement mechanisms instituted between 1996 and 2003 has been classified as follows pursuant to WTO sources:

Patents 

Argentina, … and test data, compulsory licensing, safeguards, etc
— Brought by US 

Argentina, pharmaceuticals, transition period
— Brought by US 
Brazil, “local working” and compulsory licensing
— Brought by US 
Canada, pharmaceuticals
— Brought by EC 
Canada, term of protection
— Brought by US 
EC, pharmaceuticals, agricultural products
— Brought by Canada 
India, “mailbox”, exclusive marketing
— Brought by EC 
— Brought by US 
Pakistan, “mailbox”, exclusive marketing
— Brought by US 
Portugal, term of protection
— Brought by US 
US, discrimination in Code
— Brought by Brazil 

Trademarks 

EC, … and geographical indications (agricultural products)
— Brought by Australia 
EC, … and geographical indications (beer)
— Brought by US 

Copyright 

EC/Ireland, copyright and neighbouring rights
— Brought by US 
Ireland, copyright and neighbouring rights
— Brought by US US, Section 110(5) — music in bars
— Brought by EC

TRIPS enforcement 

Denmark, provisional measures, civil proceedings
— Brought by US 
EC/Greece, motion pictures, TV
— Brought by US, 
Sweden, provisional measures, civil proceedings
— Brought by US 
Clearly, the complainants users of the Dispute Settlement Understanding  have focused on patents more than in any other IP institutions, as the subject matter which has triggered the largest number of requests to institute a dispute settlement mechanism.

12.-  Tension in the International Community as far as Enforcement of IP Rights is Concerned, and Sources Other Than WTO

Examination of WTO sources in isolation suggests that, as far as enforcement of intellectual property rights is concerned, the tension among country members in the industrialized or developed world is similar to the tension that has existed between industrialized nations on the one hand, and developing nations on the other.  Indeed, this is what WTO sources suggest when looking at the WTO figures previously discussed.  These sources suggest that trademark and copyright issues represent a lower proportion of the complicated relationship between industrialized and non-industrialized nations.  The reality, however, is that WTO sources give only a partial picture of the full spectrum of problems in the international community in what concerns the enforcement of intellectual property rights.  That is to say, WTO sources show the degree of trouble existing among WTO country members as far as TRIPS standards are concerned.  As it will be noted, standards other than TRIPS also govern the relationship between developed and developing nations in contexts other than WTO-TRIPS, specifically between the USA and other developing country members of WTO.

13.- Country Members Who Have Filed Complaints.

WTO sources indicate that from 23 dispute settlement proceedings initiated pursuant to the Dispute Settlement Understanding contemplated in TRIPS, the USA has initiated 14 of them.   That is to say, more than half of the complaints have been filed by the USA against other countries, this presenting the USA as the number one complainant in the international community.  Thus in a situation where one attempts to monitor the tension in the international community and the sources thereof as far as enforcement of intellectual property rights are concerned, it is imperative to take a look to sources other than the WTO including those that involve action with or by the USA Government, of course.

14.- The International Anticounterfeiting Coalition and the Reports Filed with the Office of the US Trade Representative (Special 301).

An additional source to monitor the tension in the international community associated to issues of enforcement of intellectual property rights, not necessarily restricted to situations involving complainants and respondents in the WTO context, is the International Anticounterfeiting Coalition (IACC), a private international organization conformed by representatives of over 150 international corporations, trade associations and professional firms doing transnational business.
 I am talking about the reports requested by the Office of the U.S. Trade Representative to the IACC pursuant to Section 182 of the Omnibus Trade and Competitiveness Act of 1988, 19 USC § 2242 (Special 301), regarding governments that to the minds of the IACC deny adequate and effective protection and enforcement of intellectual property rights.

15.- Jurisdictions Identified in the Reports Filed by the IACC with the Office of the U.S. Trade Representative.

Information available through the IACC indicate that during the period that runs from the year 1997 to the year 2003, 34 jurisdictions, most of whom pertain to WTO, have been the subject of reports, that is to say accusations or complaints, from IACC to the Office of the U.S. Trade Representative in response to a request of this agency to identify the jurisdictions where companies affiliated to the IACC do not feel comfortable with the way intellectual property rights are enforced.  Note that the reports do not involve necessarily complaints owed to non-observance of TRIPS standards, but rather dissatisfaction on the standards of intellectual property protection and enforcement in the jurisdiction where the IACC member has been doing business.
 The reports of the IACC to the U.S. trade Representative specifically refer to the countries where to the minds of the representatives of the  IACC and those of the representatives of the companies affiliated to the IACC, the Office of the U.S. Trade Representative should take some sort of remedial action.  Remedial action at this stage ranges from mere monitoring to enforcement of unilateral commercial sanctions and penalties within the context of the Generalized system of Preferences  GSP  (Special 301 Recommendations) 
  The 34 jurisdictions  identified in the IACC reports filed from 1997 to 2003 are:

Argentina

Australia

Bolivia

Brazil

Bulgaria WL

Canada

Chile

China

Colombia

Greece

Hong Kong

Hungary

India

Indonesia

Italy

Japan

Kazakhstan

Korea

Malaysia

Mexico

Panama

Paraguay

Philippines

Poland

Russia

Saudi

Singapore

South Africa

Taiwan

Thailand

Turkey

Ukraine

UAE

Vietnam

In the IACC  report of February 13, 2003 only 21 countries have been identified as jurisdictions where the Office of US Trade Representative should take some kind of unilateral action of the nature previously mentioned.

16.- U.S. Trade Representative/IACC:

Observance of Minimum TRIPS Standards is Not Enough

When identifying the 21 countries included in the report of 2003, the IACC at no time indicates that violations to TRIPS have taken place in such jurisdictions.  Instead, when referring for instance to border enforcement situations, the report of the IACC includes express statements in the sense that “countries choosing to implement the minimum TRIPS standards (...) are facilitating the international trade in pirate and counterfeit goods”.

The above situation explains the reason for which almost none of the 34 countries contained in the IACC reports (1997-2003) to the U.S. Trade Representative has been identified by the WTO as respondents in Dispute Settlement Mechanisms in the context of the WTO initiated by the USA against other countries.  As far as the USA is concerned, international tension in the IP world does not seem to be solely owed to non-enforcement situations of TRIPS, but rather to the failure of certain countries to enforce intellectual property rights according to higher standards to those contemplated in TRIPS.

17.- The Complaints filed by the IACC with the Office of the US Trade Representative Largely Focus in Situations Involving Copyright and Trademark Rights, as distinguished from Patents.

Unlike the situation shown in WTO sources where alleged violations to patent rights pursuant to TRIPS standards have attracted the attention of regular complainants as the USA in approximately half of the requests filed  with filed with the WTO, in the case of the complaints filed by the representative of private companies through the IACC with the Office of the U.S. Trade Representative, the majority of the complaints have to do with trademark and copyright situations.

18.- Conclusions.

Now, I shall attempt to draw some general conclusions

i.-  The dispute settlement mechanism contemplated in TRIPS and the Dispute Settlement Understanding referred to in TRIPS, has been used in 23 complaints filed in the period 1996-2003.

ii.-  The majority of the complaints, specifically 19 of them, have been filed before January 1st, 2000 when all the TRIPS provisions became effective in developed nations and developing countries.

iii.-  Before January 1st 2000, most of the complaints were filed by developed or industrialized nations against developed or industrialized nations.  A minority of the complaints filed before January 1st, 2000 was used against developing nations.

iv.-  While the dispute settlement mechanism has been used against developed country members and developing country members, complaints under such mechanism have been filed almost exclusively by developing nations.  Only one developing country member represented by Brazil has filed a complaint, namely the complaint filed by Brazil against the USA.

v.-  The dispute settlement mechanism is not a mechanism that has been used by developed country members in situations involving violations to TRIPS standards primarily by developing country members.  Instead, the dispute settlement mechanism is a mechanism that has been used primarily by developed or industrialized country members against developed or industrialized  country members.

vi.-  Approximately half of the complaints filed in the context of the dispute settlement mechanism of TRIPS are related to patent rights.  The remaining complaints have to do with copyright and trademark rights, as well as with other TRIPS enforcement situations.

vii.-  More than half of the complaints reported in the context of the dispute settlement mechanism of TRIPS have been filed by the USA (14).  The remaining complaints have been filed by the EC, Australia, Canada and Brazil.

viii.-  The dispute settlement mechanism contemplated in TRIPS is not the only forum to discuss intellectual property violations in the international community.  The Office of the U.S. Trade Representative has also been used to file reports or complaints relative to low standards of intellectual  property protection against more than 30 country member of the WTO.  Virtually none of these countries has been a respondent in the dispute settlement mechanism of TRIPS.  These reports have been filed by the IACC at the request of the Office of the US Trade Representative.

ix.-  The reports sent by the IACC with the US Trade Representative have been filed with the idea that the US Government take corrective action specifically the imposition of commercial sanctions in a context other than the dispute settlement mechanism of TRIPS-WTO.

x.-  The reports filed by the IACC with the Office of the US Trade Representative do not contain violations on non-observance of TRIPS  standards by the WTO country members involved in the accusations.  Instead, such reports include complaints against WTO members for failure to implement higher standards to those contemplated in TRIPS.

XI.-  While the way in which TRIPS provisions has been drafted is far from a  model of legal drafting, examination of the way in which the relevant provisions have been enforced both in developed and developing nations, shows that TRIPS has contributed to increase the levels of protection of intellectual property rights in the developing world and in the industrialized world, and therefore indications exist in the sense that TRIPS has also contributed to reduce tension among the members of the international community, or at least to use it in a more productive and constructive way, including the implementation and enforcement of the dispute settlement mechanism contained in TRIPS and in the Dispute Settlement Understanding.  If a contraction of tension and anxiety further contributes to reduce poverty and to improve the lives of the poor in our countries --which is what development is all about--,  the international academic community should support all efforts directed to the improvement and advancement of the international intellectual property system.

Tokyo, August 6, MMIII

Horacio RANGEL-ORTIZ

Professor of Law, Doctor of Laws

trips.enforcement.dsm.tokio.atrip.jul.14.mmiii.def.trips.tokyo.dr.rangel,
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� Paper submitted at the Annual Meeting of the International Association for the Advancement of Teaching and Research in Intellectual Property (ATRIP), Tokyo, Japan, August 4-6, 2003.  This paper was the basis of the presentation made by the author in Session VII.- "Enforcement and Non-enforcement of the TRIPS Agreement" held on Wednesday, August 6, 2003 at 9:00 a.m. at Roppongi Academy Hills, Tokyo.





� See RANGEL-ORTIZ Horacio, Intellectual Property and GATT'S Uruguay Round, Copyright World, Issue Five, Intellectual Property Publishing Ltd., 1989, at pp. 38-40.  See Also: WATAL Jayashree,  Punta del Este to Marrakesh: The TRIPS Negotating Process in: Intellectual Property Rights in the WTO and Developing Countries, Kluwer Law International, The Hague / London  /  Boston,  2001, at pp.  11 et seq.


 


� See Article 64.1  of TRIPS, Articles XXII and XXIII of GATT (1994) and WTO  Understanding on Rules and Procedures Governing the Settlement of Disputes (1994) referred to in Article 64.1 of the TRIPS Agreement as the “Dispute Settlement Understanding” (DSU).  This Understanding constitutes Annex 2 of the Marrakech Agreement.  See WIPO  publication  No. 223 (E), World Intellectual Property Organization, Geneva 1996 at pp. 129 et seq.


 


� On the provisions and obligations that were not subject to extension regardless of whether the country member is an industrialized country, a developing country, an economy in transition or a less developed country see:  CORREA M. Carlos, Intellectual Property Rights, the WTO and Developing Countries.  The TRIPS Agreement and its Options, Zed Books Ltd., London and N.Y., TWN Third World Network, Penang, Malaysia, 2000 at p. 95.  See also PIRES DE CARVALHO  Nuno, The TRIPS Regime of Patent Rights, Kluwer Law International, London/The Hague/New York, 2002 at pp. 293 et seq.





� In the circumstances contemplated in Article 65.3 of TRIPS.  The topic of the transitional periods is discussed by CORREA Carlos M., Intellectual Property Rights, the WTO and Developing Countries... at pp. 9, 95, and 209.


 


� The provisions of TRIPS are effective for industrialized nations as from January 1, 1996 (Article 65.1 of TRIPS).  Developing countries and countries in the process of transformation from a centrally-planned into a market, free-enterprise economy must apply the provisions of TRIPS as from January 1, 2000.  Least developed country members shall not be required to apply the provisions of TRIPS  for a period of ten years from the date of application as defined in Article 65.1 of TRIPS.





� See ABBOTT Frederick, COTTIER Thomas and GURRY Francis, Dispute Settlement and Enforcement of Rights in: The International Intellectual Property System:  Commentary and Materials, part two, Kluwer Law International, The Hague / London / Boston /  1999, at pp. 1569 and 1570.  Also see:  ABBOTT M. Frederick, WTO DISPUTE Settlement and the Agreement on Trade-Related Aspects of Intellectual Property Rights, in ABBOTT, COTTIER and GURRY, op. cit. at pp. 1570 et seq.





� A full explanation of the stages, timing and other details applicable to the implementation of the dispute settlement mechanism contemplated in TRIPS and in the Understanding is presented by WATAL Jayashree, Intellectual Property Rights in the WTO and Developing Countries, op. cit. at pp. 58-85.





� The subject of consultations in the context of the Dispute Settlement Understanding of WTO is discussed in JANSEN Bernhard, Scope of Jurisdiction in GATT/WTO Dispute Settlement: Consultations and Panel Requests in Weiss FRIEDL (editor) Improving WTO Dispute Settlement Procedures: Issues & Lessons From the Practice of Other International Courts & Tribunals, Cameron May, International Law & Policy, Bondway, London 2000 at pp.45 et seq.  


   


�  The establishment of a panel in the context of the Dispute Settlement Understanding of WTO is discussed in:  in CAMERON James & ORAVA  Stephen J, GATT/WTO Panels Between Recording and Finding Facts: Issues of Due Process, Evidence, Burden of Proof, and Standard of Review in GATT/WTO  Dispute Settlement.  See The Establishment of Dispute Settlement Panels.  FRIEDL (editor) Improving WTO Dispute Settlement Procedures… at pp. 210-226.


 


� Appellate review in WTO Dispute Settlement is discussed by VAN DEN BOSSCHE Peter, Appellate Review in WTO Dispute Settlement.  FRIEDL (editor) Improving WTO Dispute Settlement Procedures… at pp. 305-320.   





� See Article 21, 3, c) of the Dispute Settlement Understanding.   





� See Ibid.





� The different proposals to settle disputes that were submitted during the Uruguay Round negotiations are discussed by WATAL Jayashree, Dispute Settlement Under TRIPS in: Intellectual Property in the WTO and Developing Countries, op, cit. at pp. 58 et seq. 





� At some time the texts that were used to negotiate what later took the form of the TRIPS  Agreement, were contained in a document unofficially known by participants in the negotiations as the Dunkel document after the name of the Director General of GATT during the Uruguay Round of negotiations, Arthur Dunkel, an able mediator in these negotiations, as the author was able to witness when attending meetings at certain stages of the negotiations including those that took place at GATT headquarters, as adviser of the Mexican Government on intellectual property matters  in the Uruguay Round as Representative of the Private Sector. See RANGEL-ORTIZ Horacio, Intellectual Property and GATT'S Uruguay Round, op. cit. at pp. 38-40.  Those interested in having a picture of how the TRIPS Agreement came about, specifically in having access to derestricted official documents from 1986-94 Uruguay Round trade talks may check HISTORY: derestricted Uruguay Round negotiating documents on TRIPS at: � HYPERLINK "http://www.wto.org/english/tratop_e/trips_e/trips_e.htm" ��http://www.wto.org/english/tratop_e/trips_e/trips_e.htm�





� See � HYPERLINK http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm ��http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm�





� Ibid





� Ibid.





�  Ibid.   In a material published in 1999 the authors assert: “There is no direct precedent within the GATT-WTO for adjudicating claims that a Member has failed to effectively enforce positive legal norms such as those prescribed by the TRIPS Agreement.” TRIPS Agreement Enforcement Obligations, ABBOTT, COTTIER and GURRY, (1999) op. cit. at p. 1570.  WTO sources, however, confirm that by 1996  at least the U.S.A., the European Communities, Switzerland  and Australia had already  instituted dispute settlement proceedings, i.e., enforcement proceedings within WTO against other developed or industrialized nations in the terms referred to in Article 65.1 of TRIPS.  Yet, WTO sources do not indicate that such proceedings that had already been instituted by 1999 had resulted in a “direct precedent within GATT-WTO for adjudicating claims that a Member has failed to effectively enforce positive legal norms such as those prescribed by the TRIPS Agreement” by 1999.  As to the existing situation after the year 1999, WTO sources indicate that such precedents do exist at this time (2003).





� See � HYPERLINK http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm ��http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm�





� See � HYPERLINK http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm ��http://www.wto.org/english/tratop_e/dispu_e//dispu_subjects_indedx_e-htm�  


� See Ibid





� See Ibid





�  By 2002 patent-related disputes constituted half of all TRIPS-related disputes filed so far with the Dispute Settlement Body.  Actually, It should be expected that patent matters might constitute the most important issue to be addressed under the Dispute Settlement Mechanisms, because negotiations on international standards of patent protection had the highest importance and priority in the TRIPS negotiations of the Uruguay Round.  PIRES DE CARVALHO, The TRIPS Regime of Patent Rights, op cit., at p. 287.





� � HYPERLINK http://www.iacc.org ��www.iacc.org�





�  See communication dated February 13, 2003 from Timothy P. TRAINER, President of The International Anticounterfeiting Coalition,  1725 K Street, N.W.  suite 1101  Washington, D.C. 20006 Phone: (202) 223-6667  Fax: (202) 223-6668  www.iacc.org to Ms. Sybia Harrison, Special Assistant to Section 301 Committee Office of the United States Trade Representative 600 17th Street, NW Washington, D.C. 20508 Re: Request for Public Comment: Identification of Countries Under Section 182 of the Trade Act of 1974 (as amended), 67 Fed. Reg. 79683 (December 30, 2002) at � HYPERLINK http://www.iacc.org ��www.iacc.org�





� The language used to identify the countries included in the reports depending on how serious is the departure from the standards expected by the complainants and by the US trade Representative is:


PFC: Priority Foreign Country


306: Section 306 Monitoring


PWL: Priority Watch List


WL: Watch List


OO: Other Observations





� “Countries choosing to implement the minimum TRIPS standards for border enforcement are facilitating the international trade in pirate and counterfeit goods. It is no longer enough to have border systems that are applicable only to imports. For many of the U.S.’s trading partners that choose to do the minimum and trade with the United States, the burden of detecting infringing goods falls wholly on the U.S. Customs Service. The effort to slow and reduce the trade in pirate and counterfeit goods requires all border enforcement authorities to be more active in stopping


goods prior to export, while in-transit and when imported. In addition, as governments acknowledge the involvement of organized crime in illegal trade, governments must recognize that criminals do not let national borders stop their illegal activity. This, too, justifies more active border enforcement. Governments choosing to opt out of their responsibility to keep law abiding consumers safe from substandard and dangerous pirate and counterfeit goods should not expect their commercial enterprises to benefit from unimpeded flow of goods into foreign markets if no enforcement exists against exports. As trade in infringing goods spreads to auto parts, foodstuff, pharmaceuticals, electrical tools, power strips, beverages, shampoo, skin care products, toothpaste, batteries, cigarettes, vision care products, household cleaners and many other everyday consumables and increases in volume, minimum standards are not acceptable. The trade in counterfeit goods is as much or greater today than ever. The trade in “branded” or trademarked products affects every industry with potentially dangerous effects. Today, counterfeit branded goods and pirate optical media products are flooding some markets as source countries export these goods. The manufacturers and exporters know they will have a “free pass” at the border as most countries have decided not to have a system to monitor exports. The United States should not permit trading partners to shirk the responsibility of protecting consumers from counterfeit products and insist on border enforcement systems that will stop exports and goods in-transit.”   TRAINER, communication dated February 13, 2003 and report of same date, op. cit. 
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