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. INTRODUCTION

In 1986, David Baltimore, Thereza Imanishi-Kari, and four colleagues published a research
paper exploring immunoglobulin genes in transgenic mice. A year after publication, a postdoc
involved in the research, Margot O’Toole, raised doubts about the data integrity in the research
and reported it to an advisor at the Massachusetts Institute of Technology (MIT). This report
led to investigations by various bodies into the integrity of the research findings, including the
National Institution of Health and the US House Committee on Oversight. Despite initial

findings indicating the absence of fraud, subsequent scrutiny revealed scientific misconduct by
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Imanishi-Kari. The case raised questions about the ethical conduct of scientific research,

allocating liability between co-authors, and the mechanisms for policing it.!

About forty years later, the landscape of scientific research has evolved dramatically, with
researchers increasingly integrating cutting-edge technologies into their research,? including
artificial intelligence (AI).® In light of this development, we can reimagine a scenario akin to
the Baltimore Case, but with a contemporary twist: what if misconduct arose not from human

error or misconduct, but from the output of Al systems employed in research?

These circumstances raise profound questions about authorship, accountability, and the
governance of scientific conduct. Who should be held accountable for scientific misconduct in
such cases? The authors of the paper? The Al developer? Or both? Does the author's identity
matter when assessing liability for scientific misconduct? How does our perspective change if

Al manipulation is used to generate desired outcomes?

The emergence of generative Al has sparked a worldwide legal debate on attributing authorship
to generative Al outputs.* As early as the 1980s, Pamela Samuelson described the options for

authorship allocation in software outputs: the user, the computer, the program developer, both

* LLM, New York University, School of Law; Research fellow at the Chief Justice Meir Shamgar Center for
Digital Law & Innovation, Tel Aviv University; An advocate at Meitar Law Offices at the intellectual property
and technology department. A heartfelt thanks to Rochelle Cooper Dreyfuss and Henning Grosse Ruse-Khan for
their valuable insights and comments which significantly contribute to this paper.

Y The "Baltimore Affair", INSTITUTE FOR BIOETHICS AND HEALTH POLICY — UNIVERSITY MIAMI,
bioethics.miami.edu/education/timelines-project/the-baltimore-case/index.html.

2 Pete Wilkins, Racing Against Time: Why Scientists May Use AI ‘Research Assembly Lines’, FORBES (Nov. 14,
2023),  www.forbes.com/sites/peterandrewwilkins/2023/11/14/racing-against-time-why-scientists-may-use-ai-
research-assembly-lines/?sh=3344207553d6.

3 There is no one clear definition of Al For a detailed discussion on the complexity of defining the term "artificial
intelligence" for legal purposes. See: Matthew Scherer, 29(2) Regulating Artificial Intelligence Systems, HARV. J.
L. & TECH. 353, 359-362 (2016); Bryan Casey and Mark Lemley, You Might Be a Robot, CORNELL L. REV. (2019);
Katherine Lee, Feder Cooper, and James Grimmelmann, Talkin’ ‘Bout AI Generation: Copyright and the
Generative-Al Supply Chain,J. COPYRIGHT SOC'Y 1, 1-3, 8-9, 14-20 (Forthcoming) (hereinafter: "Al Generation").
For the purpose of this paper, I offer to adopt the definition in the EU AI Act as a broad working definition ("a
machine-based system designed to operate with varying levels of autonomy and that may exhibit adaptiveness
after deployment and that, for explicit Al or implicit objectives, infers, from the input it receives, how to generate
outputs such as predictions, content, recommendations, or decisions that can influence physical or virtual
environments" (See 2021/0106 Artificial Intelligence Act). This definition also aligns with the OECD definition
of artificial intelligence. OECD Al Principles Overview, OECD.AI, oecd.ai/en/ai-principles.

4 Mark A. Lemley, How Generative Al Turns Copyright Upside Down, 3-6 (draft, 2023),
papers.ssrn.com/sol3/papers.cfm?abstract id=4517702 (hereinafter: "Lemley, Copyright Upside Down").
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the developer and the user — jointly, or no one (public domain).> However, as Al technologies
become more sophisticated, and the supply chain becomes more complex, determining

authorship for Al-generated works becomes challenging.’

The current discourse overlooks the intersection of copyright and tort law, specifically the
interplay between authorship attribution and liability allocation. Therefore, this paper explores
whether commonalities between copyright and tort law should influence the attribution of

authorship in Al-generated works and liability for it, in the context of scientific publications.

While the rationales of the overreaching goals of copyright and tort law are different, both
attributing authorship and allocating liability are manifestations of control. Copyright can be
viewed as a positive form of control, providing exclusive rights, whereas liability regimes can
be seen as a negative form of control, imposing duties to prevent harm. Hence, the
commonalities between authorship and liability, or the lack thereof, in the ever-evolving
technological landscape encourage us to rethink their implications on allocating exclusive rights

and duties, and can illuminate both copyright and tort law.

Through a case study on attributing authorship and liability in scientific publishing in an Al-
driven age, this paper raises two key arguments. First, a nexus exists between attributing
authorship and allocating responsibility in scientific papers. In general, the entities benefiting
from the exclusive rights in scientific papers should bear liability for potential scientific
misconduct. Second, the evolving supply chain in scientific research may justify assigning
copyrights to new actors. The premise of this paper is that an Al cannot, and should not, be

considered an author or co-author of scientific papers.

% Pamela Samuelson, Allocating Ownership Rights in Computer-generated Works, 47 U.PITT. L. REV. 1187 (1986).
® Pamela Samuelson, Generative AI Meets Copyright, 381 SCIENCE — Al: A MACHINE INTELLIGENT WORLD 158
(Jul. 14, 2003), www.science.org/doi/10.1126/science.adi065.
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However, the advancement of generative Al may warrant copyright attribution to an Al
company or developer as co-author of scientific papers where they substantially contribute to
the research. Accordingly, scientific journals should reevaluate their mechanisms for dealing

with alleged scientific misconduct to cover the new era of authors.

It should be noted at the outset that this paper focuses on attributing authorship rather than
ownership. While the paper discusses the rights and duties of the first author, nowadays, there
are usually subsequent transfers due to commercialization or other exploitation. Additionally,
the paper does not discuss attribution for reputation purposes. Given the limited scope of this
paper, these additional complexities to the generative Al supply chain are avenues for further

research.

The paper is structured into three main chapters. The first chapter discusses the critical role of
control in determining authorship within copyright law, distinguishing it from other attribution
concepts. It further explores the criteria for authorship attribution in scientific research, while
examining how the rise of generative Al technologies is reshaping these norms. The second
chapter sheds light on the interplay between authorship and liability in scientific papers. It
tackles the challenges posed by collaborative projects involving multiple contributors. The third
chapter introduces a comprehensive framework designed to navigate the complex issues of
authorship and liability in the era of generative Al, highlighted through a case study of MIT's
recent research on antibiotics. The paper's conclusion calls for reevaluating traditional concepts
of authorship and liability in response to advancements in generative Al. The paper advocates
for the reevaluation of ethical guidelines and legal standards to better accommodate emerging

technologies.
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1. ATTRIBUTING AUTHORSHIP IN THE GENERATIVE Al ERA

A. Control as the Cornerstone of Copyright Attribution

The term "attribution" carries various concepts that should be disentangled. In general,
attribution 1is "the act of saying or thinking that something is the result or work of
a particular person or thing".” This paper focuses on attributing authorship within the realm of

copyright law.®

The fundamental goal of copyright law is to foster the creation and distribution of socially
valuable expressive works by granting their authors a bundle of exclusive rights.® Under
copyright law, the author is the original creator of the expression.!® From here on, I will use the

term "author" to refer to the individual recognized by copyright law.

While there is a general agreement that the author is the protagonist in copyright law, the
justifications for establishing authorship vary according to jurisdiction.'! Under the personality
approach, which is common in the EU, the author's work is a form of self-actualization, the
embodiment of his personality. This theory asserts deep connections between the author and
his creations. Hence, respecting the author's sense of self necessitates granting him some
ongoing control over the use and distribution of those works.'?> Meanwhile, under the utilitarian
perspective, which is the predominant theory of American copyright law, exclusive rights are

awarded to authors as an incentive for creating valuable works that will "promote the progress

" Attribution, CAMBRIDGE DICTIONARY, dictionary.cambridge.org/us/dictionary/english/attribution; 17 U.S.C.S. §
201(a).

8 Definitions, U.S. COPYRIGHT OFFICE, www.copyright.gov/help/faq-
definitions.html#:~:text=Who0%20is%20an%20author%3F,entity%2C%20such%20as%20a%20publisher
(hereinafter: "Definitions, U.S. Copyright Office")

® Amy Adler and Jeanne C. Fromer, Memes on Memes and the New Creativity, 97 NYU L. REV. 453, 459 (2022);
Oren Bracha, The Ideology of Authorship Revisited: Authors, Markets, and Liberal Values in Early American
Copyright, 118 YALE L.J. 186 (2008).

1017 U.S.C.S. § 201(a); Definitions, U.S. Copyright Office, supra note 8.

11 Carys Craig and lan Kerr, The Death of the Al Author, 52(1) OTTAWA L. REv. 31, 42 (2021).

12 Christopher S. Yoo, Rethinking Copyright and Personhood, 2019(3) U. ILL. L. REv. 1039, 1041 (2019).
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of science and useful arts".!® The individual receives control over his work to promote societal

benefit.*

Though the justifications for attributing authorship may differ, there appears to be a consensus
in legislation and legal scholarship in both the EU and the US about the central aspect of

"control" within copyright law.

The notion of control integrates into the creation process. Copyright will be attributed to the
entity that demonstrates sufficient creative choices and has the most significant contribution to
the work.™® For example, the painter will choose what to draw and which colors to use, and the
photographer will choose where to take pictures. In addition, the attribution of copyright grants
the author exclusive entitlements that allow him to control the exploitation of the copyrighted
materials.'® In other words, copyright imposes exclusive rights on works that would otherwise
be accessible to the public.!” Therefore, the question "Who is the author" can be

reconceptualized as follows: Who, if anyone, exercises control over the final work?

13 U.S. CONST. art. I, § 8, cl. 8; Jeanne C. Fromer, Should the Law Care Why Intellectual Property Rights Have
Been Asserted?, 32 HOus. L. REV. 549, 553-556 (2015).

14 Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. REV. 1031, 1031 (2005); William
Fisher, Theories of Intellectual Property, in NEW ESSAYS IN THE LEGAL AND POLITICAL THEORY OF PROPERTY 168,
169 (Stephen R. Munzer ed., 2001); Henning Grosse Ruse-Khan, Does IP Improve the World? Technology and Its
Impact on Our Planet, 22 University of Cambridge Faculty of Law Research Paper 1, 1-4 (2023) (A critical
analysis of the utilitarian theory in intellectual property).

15 Rentmeester v. Nike, Inc., 883 F.3d 1111, 1120 (9th Cir. 2018) (hereinafter: "Rentmeester Case").

16 Uri Y. Hacohen and Niva Elkin-Koren, Copyright Regenerated: Harnessing GenAl to Measure Originality and
Copyright Scope, 37(2) HARV. J. L. & TECH, 1, 13-14 (forthcoming) (hereinafter: "Hacohen and Elkin-Koren");
Jane C. Ginsburg, Copyright and Control Over New Technologies of Dissemination, 101 COLUM. L. REV. 1613,
1613-1614 (2001); Jane C. Ginsburg and Luke Budiardjo, Authors and Machines, 34 BERKELEY TECH. L. J. 343,
371-379 (2019) (hereinafter: "Authors and Machines"); Jessica M. Silbey, Control over Contemporary
Photography: A Tangle of Copyright, Right of Publicity, and the First Amendment, COLUM. J. L. & ARTS 351, 353
(2019).

17 Rochelle Cooper Dreyfuss, Does IP Need IP? Accommodating Intellectual Production — Outside the Intellectual
Property Paradigm, 31(5) Cardozo L. Rev. 1437, 1438 (201).

6
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The decision of whether and to whom to attribute copyright is a crucial question, as it inherently
influences the distribution of economic and social wealth. The author is entitled to reap the

benefits derived from his creative endeavors.'®

At the same time, the term "attribution" in copyright law includes not only the identification of
the author. It also encompasses the notion of ownership. Under copyright law, the author is the
first owner of his work.'® While the paper discusses the rights and duties of the first author,
nowadays there are usually subsequent transfers due to commercialization or other exploitation.
Hence, it is often the case that the creator is not the owner. The author can transfer his exclusive
rights to another individual or entity, like a publisher, through a written contract. Additionally,
in cases of "works made for hire", the employer is considered both the author and owner of the
work.?° The owner, who may not be the author, controls the work for commercial purposes,
either in collaboration with the author or independently.?* Hence, authorship and ownership do

not always align.

Meanwhile, attribution also plays a crucial role in reputation building. Attribution is linked to
the receipt of awards or promotions, which can significantly influence career advancement.
Attribution in the academic sphere is less about exclusive rights and more about gaining peer
recognition and credit for contributions to a field. This aspect of attribution raises several
questions: Who is credited? Who receives prestigious awards such as the Nobel Prize? Whose

922

name is listed on a publication, and in what order?-“ Not everyone mentioned in a publication

may receive credit or awards. For instance, a scientific paper often lists more authors than those

18 Neal Solomon, Adverse Effects of Moving from Property Rules to Liability Rules in Intellectual Property: A New
View of the Cathedral without the Disintegration of Property Rights in Patent Law, 37 (2010),
papers.ssrn.com/sol3/papers.cfm?abstract id=1623977.

1 Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 546-547, 105 S. Ct. 2218 (1985).

217 U.S.C.S. § 201(d).

21 Molly Van Houweling, Authors versus Owners, 54(2) Hous. L. REV. 371, 374-375 (2016).

22 Francesco Lissoni, Fabio Montobbio, and Lorenzo Zirulia, Inventorship and Authorship as Attribution Rights:
An Enquiry into the Economics of Scientific Credit, 95 JOURNAL OF ECONOMIC BEHAVIOR & ORGANIZATION 49
(2013) (hereinafter: "Inventorship and Authorship”).


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1623977
https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A6887-HDJ1-JT99-20K5-00000-00&pdcontentcomponentid=6443&pdislparesultsdocument=false&prid=8171646b-c10b-458b-bfce-e1ae13ef95b4&crid=5f68636e-7400-41a1-8afe-bd12c264d024&pdisdocsliderrequired=true&pdpeersearchid=52b376b9-58ad-4635-91e5-df4a1b3ec0fb-1&ecomp=57ttk&earg=sr0
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recognized as the inventors of a patent resulting from the scientific research.?® Furthermore,
individuals or organizations that contributed to the research or paper preparation might only be

mentioned in the acknowledgments section, not as authors of the paper.?*

An additional concept of attribution relates to liability — who bears responsibility for potential
harm? Who is responsible for what piece of the work? This aspect of attribution aims to
establish an ex-ante duty on a specific party to prevent potential damage and to impose an ex-

post duty to compensate the affected parties.?

These four concepts of "attribution" — authorship, ownership, reputation, and liability — all fall
under the umbrella of "control". Nonetheless, they differ in the rights or duties they confer upon
their holder. Given its limited scope, this paper focuses on attributing authorship under
copyright law and explores the link between authorship and liability attribution. It
acknowledges that further complexities within the generative Al supply chain, such as

ownership and reputation attribution issues, warrant further examination in future research.

B. Authorship Attribution in the Scientific Field

Over the years, various scientific institutions and organizations have developed rules in their
ethical standards for attributing authorship. Under these standards, authorship in scientific
papers must be attributed to all substantial contributors, granting them control over its

publication and future usage.?®

2 1d. (analyzing the allocation of authorship among research team members in publications and inventorship in
patent-publication-pairs (PPPs), given existing bargaining power and incentives within the team).

24 Jaime A. Teixeira da Silva, Panagiotis Tsigaris, and Quan-Hoang Vuong, Acknowledgments in Scientific Papers,
39 PUB. RES. Q. 280, 280-281 (2023).

25 Mario Biagioli, The Instability of Authorship: Credit and Responsibility in Contemporary Biomedicine, 12(1)
FASEB J. 3, 4 (1998); Inventorship and Authorship, supra note 22, at 51.

% Office of the Provost, Guidance on Authorship in Scholarly or Scientific Publications, YALE UNIVERSITY,
provost.yale.edu/policies/academic-integrity/guidance-authorship-scholarly-or-scientific-publications.

8
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One of the most influential documents for attribution of authorship and responsibility in the
scientific field is the recommendations of the International Committee of Medical Journal
Editors (ICMJE). These recommendations, called "Defining the Role of Authors and
Contributors", developed four cumulative criteria for authorship attribution: 1) making
substantial contributions to the conception, design, acquisition, analysis, or interpretation of
data; 2) drafting or critically reviewing the work for important intellectual content; 3) providing
final approval of the version to be published; and 4) agreeing to be responsible for all aspects
of the work's integrity and accuracy.?’ Contributors must satisfy all four ICMIE criteria to be
named as authors. If they do not meet these criteria, they should be acknowledged in the article

without being credited as authors.?®

Although these criteria primarily address authorship and responsibility for the article's accuracy
rather than copyright, the ICMIJE notes that attributing authorship carries significant academic,
social, and financial implications and allocates responsibility and accountability for the
published work. Consequently, these criteria can also help determine authorship in copyright
law, as copyright is attributed to the entity that demonstrates sufficient creative choices and has

a significant contribution to the work.?°
Leading institutions and organizations widely adopted the ICMJE's recommendations. Thus,
for example, Yale University states under its ethical guidelines that "Authorship of a scientific

or scholarly paper should be limited to those individuals who have contributed in a meaningful

21 The fourth criterion will be discussed in detail in the Chapters III.A and IV.B below. Defining the Role of Authors
and Contributors, INTERNATIONAL COMMITTEE OF MEDICAL JOURNAL EDITORS,
www.icmje.org/recommendations/browse/roles-and-responsibilities/defining-the-role-of-authors-and-
contributors.html (hereinafter: "ICMJE recommendations").

B1d.

29 Rentmeester Case, supra note 15, at 1120.


http://www.icmje.org/recommendations/browse/roles-and-responsibilities/defining-the-role-of-authors-and-contributors.html
http://www.icmje.org/recommendations/browse/roles-and-responsibilities/defining-the-role-of-authors-and-contributors.html
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and substantive way to its intellectual content".*° Similar standards are articulated at institutions

such as MIT,3! Harvard University,* and ETH Zurich.®

However, attributing authorship has become increasingly complex given the advent of
technology. From the Industrial Revolution to the digital age and the emergence of Al, these
transformative shifts include a growing number of stakeholders in the creation and distribution
processes. As technology becomes more sophisticated and new stakeholders join the supply

chain, determining authorship for the expressive works becomes challenging.3*

C. Attribution Authorship in Generative AI Qutputs

For centuries, legislators and courts worldwide have grappled with the creation and distribution
of socially valuable expressive works within a changing technological landscape.® About forty
years ago, Pamela Samuelson described the options for authorship attribution in software
outputs: the user, the computer, the program developer, both the developer and the user —

jointly, or no one (public domain).3® While these options are equally applicable to generative

01d.

31 The Office of the Vice President for Research, Best Practices For Preventing Research Misconduct, MIT,
research.mit.edu/integrity-and-compliance/research-misconduct/best-practices-preventing-research-misconduct
82 Harvard Medical School, Authorship Guidelines,
hms.harvard.edu/sites/default/files/assets/Sites/Ombuds/filess AUTHORSHIP%20GUIDELINES.pdf
(hereinafter: "Harvard Authorship Guidelines").

3 ETH Zurich Guidelines on Scientific Integrity (Integrity Guidelines), ETH Zurich (Jan. 1, 2022),
rechtssammlung.sp.ethz.ch/Dokumente/4 14en.pdf. See also: Editorial Policies, NEW ENGLAND J. OF MEDICINE,
www.nejm.org/about-nejm/editorial-policies. While the ICMJE recommendations on authorship are influential
worldwide, they are not uniformly followed, even by journals that subscribe to the ICMIJE's rules. See: The Office
of Research and Integrity, Authorship, U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES,
ori.hhs.gov/content/Chapter-9-Authorship-and-Publication-Authorship (hereinafter: " The Office of Research and
Integrity, Authorship").

3 Pamela Samuelson, Generative AI Meets Copyright, 381 SCIENCE — Al: A MACHINE INTELLIGENT WORLD 158
(Jul. 14, 2003), www.science.org/doi/10.1126/science.adi065.

% Dan L. Burk, Cheap Creativity and What It Will Do, 57 GA. L. REV. 1669, 1677, 1681-1682 (2023); Margot E.
Kaminski, Authorship, Disrupted: Al Authors in Copyright and First Amendment Law, 51 UC DAVIS L. REV., 589,
590 (2017).

% Pamela Samuelson, Allocating Ownership Rights in Computer-generated Works, 47 U. PITT. L. REv. 1187, 1190
(1986) (hereinafter: "Samuelson, Allocating Ownership"); Annemarie Bridy, The Evolution of Authorship: Work
Made by Code, 39(3) COLUM. J. L. & ARTS 395, 398-400 (2016) (hereinafter: "Bridy").

10
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Al technologies, the issue of authorship attribution in generative Al outputs remains

controversial.

Some scholars argue for the adaptability of copyright law to include generative Al tools, such
as ChatGPT, Midjourney, or Dall-E. According to this approach, researchers have always used
various tools to enhance their research. Over time, these tools have become more sophisticated,
empowering researchers to generate knowledge more efficiently.®” Through this lens,
generative Al is similar to previous technologies. A researcher utilizing generative Al is akin
to a researcher using a microscope or computer. Both control the technological tools in the
creation process. Hence, we should not be tempted to turn copyright law upside down because

of the new generative Al technology.®

Conversely, other scholars contend that the Al should be recognized as the author for copyright
purposes.®® While this approach seems opposed to the personality theory of copyright, it may

t.40

align with a utilitarian perspective that emphasizes social economic benefit.”™ Machines,

whether they are generative Al or not, can promote public welfare.

Nonetheless, this stance was rejected by the US Copyright Office, which determined that
copyright can only be allocated to human beings.** Humans control Al, and therefore Al does
not supersede human authorship.*?> While a similar position has not yet been adopted in EU

legislation or by its agencies, the Court of Justice of the European Union clarified that copyright

37 Michael Jay Polonsky and Jeffrey D. Rotman, Should Artificial Intelligent Agents be Your Co-author? Arguments
in Favour, Informed by ChatGPT, 31(2) AUSTRALASIAN MARKETING J. 91, 91-92 (2023).

% P. Bernt Hugenholtz and Joa™o Pedro Quintais, Copyright and Artificial Creation: Does EU Copyright Law
Protect AI-Assisted Output?, 52 THE INT'L REV. INTELL. PROP. AND COMPETITION L. 1190 (2021).

% Ryan Abbott and Elizabeth Rothman, Disrupting Creativity: Copyright Law in the Age of Generative Artificial
Intelligence, 75(6) FLA. L. REvV. 1141 (2023) (hereinafter: "Abbott and Rothman"); Emmanuel Salami, A/-
generated Works and Copyright Law: Towards a Union of Strange Bedfellows, 16(2) J. OF INTELL. PROP. L. &
PRAC. 124 (2021)

40 1d; Bridy, supra note 36, at 398-400.

41U.S. Copyright Office Practices Compendium §306 (3™ ed., 2021), www.copyright.gov/comp3/chap300/ch300-
copyrightable-authorship.pdf. See also: James Grimmelmann, There is No Such Thing as a Computer-Authored -
And It's a Good Thing Too, 39 COLUM. J. L. & ARTS 403, 403-404 (2016). This approach was recently confirmed
in case law, in Thaler v. Perlmutter, Civil Action No. 22-1564 (BAH), 2023 U.S. Dist. LEXIS 145823 (Aug. 18,
2023).

42 Abbott and Rothman, supra note 39, at 1173.

11
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applies solely to original works that stem from the "author's own intellectual creation", an
interpretation that seems to be tied to human authorship.*® As will be detailed in Chapter 111 A,
there is a consensus also in the scientific community that copyright cannot be attributed to Al

Therefore, at present, the idea of recognizing Al as an author has been rejected.

Meanwhile, some scholars attribute authorship to the AI company or its developers since they
are responsible for configuring the parameters for Al, controlling its training data, and choosing
its input.** This perspective has found some legal recognition. Thus, for instance, in 2019, a

Chinese district court attributed authorship in an Al-generated robot to the developer.*®

Interestingly, the ICMJE recommendations and most US scientific journals do not prohibit
authorship attribution to the Al company or developer. Thus, it can be argued that Open Al,
Google, or Meta should be co-authors of the scientific paper, as their AI model substantially
contributes to the research. Nevertheless, many generative Al providers have chosen not to
assert copyright over the outputs. Accordingly, they will not be identified as co-authors of
scientific papers.*® At the same time, a shift in the prevailing trend may occur. With the
newfound capabilities of generative Al potentially enhancing the economic value of research
and scientific publications, Al companies may seek to benefit from the Al's role in scientific

research.*’

4 Case C-5/08 Infopaq International A/S v. Danske Dagblades Forening, 2009; Marta Duque Lizarralde and
Christofer Meinecke, Authorless Al-Assisted Productions: Recent Developments Impacting Their Protection in the
European Union, 14 J. INTELL. PROP. INFO. TECH. & ELEC. COM. L. 84, 88 (2023); Beatriz Botero Arcila, Is It a
Platform? Is It a Search Engine? Its Chat GPT! The European Liability Regime For Large Language Models,
3(2) J. FREE SPEECH L., 455, 457-458 (2023); European Parliament, Artificial Intelligence Act - Amendments
adopted by the European Parliament (June, 2023), artificialintelligenceact.eu/wp-content/uploads/2023/06/AIA-
%E2%80%93-IMCO-LIBE-Draft-Compromise-Amendments-14-June-2023.pdf.

4 Andres Guadamuz, Artificial Intelligence and Copyright, WIPO MAGAZINE (Oct. 2017),
www.wipo.int/wipo magazine/en/2017/05/article_0003.html.

% Sylvia Polydor, Martyna Czapska and Karen Roberts, Chinese Dreamwriter Decision: a Dream Come True for
Al-generated Works?, BAKER MCKENZIE (Apr. 20, 2020), www.connectontech.com/chinese-dreamwriter-
decision-a-dream-come-true-for-ai-generated-works/.

4% Al Generation, supra note 3, at 58. See, for example, Terms of Use, OPENAI (Nov. 14, 2023),
openai.com/policies/terms-of-use.

47 Rochelle Cooper Dreyfuss, Expressive Genericity: Trademarks as Language in the Pepsi Generation, 65 NOTRE
DAME L. REV. 397, 405 (1990).
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Another approach sees the users as the authors of the Al output, depending on their engagement
in prompt engineering. Mark Lemley suggests a reevaluation of "creativity". Thus, the more
detailed and extensive the users' prompt engineering becomes, the greater the likelihood that
the output will be copyrightable.*® In the scientific field, the "users" of the Al technologies are
the researchers. Hence, when researchers utilize AI models solely for monitoring or expediting

research processes, the human contribution to the research is maintained.

On the other hand, when AI has enabled the researchers "to make progress in answering
biological questions where progress was previously infeasible",!! some scholars argue that the
researchers should not be the authors of the output and the results that stem from it. In this
context, the user's control over the prompts may differ from control over the output. Therefore,
copyright may only be attributed to the user (researcher) for the prompts. Nevertheless, one

might argue that the researchers' clever usage of Al to answer the scientific question is the

creative aspect of the research.*®

An example of this nuanced approach is the UK legislation, which allocates authorship in
computer-generated work to "the person by whom the arrangements necessary for the creation
of the work are undertaken".>® This legislation can lead to attributing authorship to the Al

developer or user, depending on the amount of control they have over the final output.

Meanwhile, several scholars argue that copyright can be attributed to multiple actors in the
supply chain. Under this approach, the Al developer or company collaborates with the
researchers. They collectively exert control and make decisions over the research and scientific

paper. Hence, the doctrine of joint authorship should be applied to Al developers and users,

48 Lemley, Copyright Upside Down, supra note 4.
4 1d.
% Section 9(3) of the Copyright, Designs and Patents Act 1988.
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recognizing both as the output's authors.® This approach opens the door to various

interpretations of authorship in Al-generated works, including scientific papers.

Nonetheless, the US Department of the Interior stated that while "making available data
collected from previously reported or published work or providing materials or specimens" is
an important contribution to the scientific paper, it does not merit authorship. Therefore, the US
Department seems to allow the Al company to be acknowledged only as a contributor rather

than a paper co-author.'?

Nonetheless, other scholars, including Jane Ginsburg and Luke Budiardjo, contend that neither
the user nor the developer is sufficiently involved in the conception and execution of the final
work to assert authorship.%? No entity in the generative Al supply chain exerts sufficient control
over the output. Therefore, Al-generated works are "authorless", lacking an identifiable human
author, and fall into the public domain. According to this approach, in the age of "cheap

creativity", the incentives provided by copyright law may no longer be essential.*®

Nevertheless, where Al-generated outputs hold significant economic value, it is reasonable to
expect some actors will assert authorship over them.>* Moreover, as far as the case study of this
paper is concerned, the premise is that there is necessarily an author for a specific paper, and it
will not be under the public domain. The scientific paper can only be published with at least

one author (a researcher, a corporation, or a research center).

Given all the above, three conclusions can be drawn. First, the different perspectives of

authorship result in different copyright attributions, yet the notion of control remains paramount

51 Shyamkrishna Balganesh, Unplanned Coauthorship, 100 VA. L. REV. 1683, 1725 (2014).

52 Authors and Machines, supra note 16, at 376; Matt Blaszczyk, Impossibility of Emergent Works’ Protection in
U.S. and EU Copyright Law, 25 N.C.J. L. & TECH. 1 7-9, 43, 53-54 (2023); Haochen Sun, Redesigning Copyright
Protection in the Era of Artificial Intelligence, 107 IOWA L. REV. 1213, 1235, 1247-1249 (2022).

5 Lemley, Copyright Upside Down, supra note 4, at 28; Patrick Zurth, Artificial Creativity? A Case Against
Copyright Protection for AI Generated Works, UCLA J. L. & TECH. (2021).

% 1d., at 9-10, 25; Rochelle Cooper Dreyfuss, Expressive Genericity: Trademarks as Language in the Pepsi
Generation, 65 NOTRE DAME L. REV. 397, 405 (1990).
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in the era of generative Al. Second, there is a consensus within the scientific realm that research
and scientific papers cannot be attributed to Al or fall in the public domain. Third, no
legislation, standards, or guidelines currently prohibit authorship attribution to new

stakeholders in the supply chain, such as Al companies or developers.

I11. THE INTERPLAY BETWEEN AUTHORSHIP AND LIABILITY IN THE SCIENTIFIC ARENA

A. Control as the Cornerstone of Liability Allocation

Copyright, as intellectual property, represents one side of the control coin. On the other side,
when the work causes damage to a third party, control leads to questions of liability allocation.
The question "Who pushes the button" is relevant to both copyright law and tort law.>® The
work's author, who may also be its owner, can be responsible for ensuring that his work does
not cause damage. Imposing duties on the author to prevent harm can be seen as a negative

aspect of control.

In the scientific community, there is a profound awareness of responsibility issues. Given the
significant public investment in academic research, the scientists are held accountable to the
public.® The trust of the public in scientific research depends on the unwavering dedication of
all participants in the scholarly process to uphold stringent ethical standards.®” A fraud or
scientific misconduct, including acts like falsification, fabrication, or plagiarism, poses risks to
58

public trust and to those directly relying on the research, such as pharmaceutical companies.

Consequently, ethical guidelines across universities and journals in both the US and EU

% AI Generation, supra note 3, at 58; Guido Calabresi, Concerning Cause and the Law of Torts: An Essay for
Harry Kalven, Jr., 43(1) UNIv. CHL. L. REV. 69 (1975). As mentioned in Chapter II.A, the term "attribution”
includes various concepts. While these other concepts can also be helpful for tort law purposes, they exceed the
scope of this paper.

% Office of the Provost, Guidance on Authorship in Scholarly or Scientific Publications, YALE UNIVERSITY,
provost.yale.edu/policies/academic-integrity/guidance-authorship-scholarly-or-scientific-publications.

S1d.

% David Resnik et al., Authorship Policies of Scientific Journals, 42(3) J. MED. ETHICS 199, 199-202 (2016); The
Office of Research Integrity, Definition of Research Misconduct, U.S. DEPARTMENT OF HEALTH & HUMAN
SERVICES, ori.hhs.gov/definition-research-misconduct.
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mandate researchers to be accountable for the entire research process and take measures to

prevent academic misconduct.

The scientific community explicitly links the attribution of authorship for the scientific paper
and the assignment of liability for the content published. Thus, for example, the ICMIJE's
recommendations emphasize that "Authorship also implies responsibility and accountability for
published work".%® Similarly, Harvard's Medical School Authorship Guidelines declare that
"Authorship is an explicit way of assigning responsibility and giving credit for intellectual
work";%% And Stanford University guidelines states that "There is a tight coupling between
authorship and responsibility".®* Hence, the scientific community not only acknowledges the
commonalities between authorship attribution and liability allocation, but embraced them as

the backbone of its ethical guidelines.

One of the most prominent examples of the interplay between copyright and tort law regarding
scientific papers is the consensus in the scientific community that the AI model itself cannot be
listed as the paper's author. The ICMJE recommendations declare that an Al "should not be
listed as authors", because the Al "cannot be responsible for the accuracy, integrity, and
originality of the work, and these responsibilities are required for authorship".®? Researchers,
as humans, are the ones who are entitled to the exclusive rights in the paper, but also the ones

who bear liability for any potential harm it might cause.®

Accordingly, prominent scientific journals and institutions have aligned their guidelines with
those set forth by the ICMIJE, echoing the notion that Al cannot be an author since it cannot

bear liability. For example, MIT declares that "Al tools do not meet the requirements for

59 ICMJE recommendations, supra note 27.

% Harvard Authorship Guidelines, supra note 32.

81 On Academic Authorship, STANFORD UNIVERSITY, doresearch.stanford.edu/policies/research-policy-
handbook/conduct-research/academic-authorship.

62 |CMJE recommendations, supra note 27.

83 Id.
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authorship since they cannot assume ethical and legal responsibility for their work".% Oxford
Academics, the Oxford University Press's academic research platform, clarifies that "Each
author should have participated sufficiently in the work to take public responsibility for the
content".®® Similarly, the American Office of Research Integrity states that "Authorship is
generally limited to individuals who make significant contributions to the work that is reported.

This includes anyone who... assumed responsibility for data collection and interpretation".®

While most journals do not prohibit researchers from using Al technologies, including
generative Al in different stages of their research, the common stance in the scientific
community is that generative Al should not be used for writing research papers.®’ Nevertheless,
many in the scientific community believe generative Al can be beneficial in other activities,
such as data collection, varying analysis, and figure generation.®® In this context, most journals
require authors to disclose to the readers their uses in Al technologies throughout the research.
As the bioethicist David Resnik, from the National Institute of Environmental Health Sciences,
put nicely: "Al cannot be held accountable or responsible for the work... Some human person
has to take accountability for the text. So, we emphasize transparency, honesty, and full

disclosure of use of these types of capabilities".®

Alongside the disclosure requirement, some publishers suggest including the Al's contribution

to scientific papers in the acknowledgment section rather than the traditional author's list.”®

8 Journal Publication Ethics, MIT PRESS DIRECT, direct.mit.edu/journals/pages/publication-ethics; MIT Library,
Citing Al tools: Home, MIT, libguides.mit.edu/cite-Al-tools.

65 Authorship Guidelines, GIGASCIENCE, OXFORD ACADEMIC,
academic.oup.com/gigascience/pages/authorship guidelines.

% The Office of Research and Integrity, Authorship, supra note 33.

7 1d.

88 Using Generative Al for Writing, MICHIGAN INSTITUTE FOR DATA SCIENCE, midas.umich.edu/generative-ai-user-
guide/#:~:text=Science%20journals%20prohibit%20the%20use,t0%20be%20listed%20as%20authors.

8 Jennifer Harker, Science Journals Set New Authorship Guidelines for Al-generated Text, ENVIRONMENTAL
FACTOR — NATIONAL INSTITUTE OF ENVIRONMENTAL HEALTH SCIENCES, factor.niehs.nih.gov/2023/3/feature/2-
artificial-intelligence-ethics (hereinafter: "New Authorship Guidelines”).

" ChatGPT Listed as Author on Research Papers: Many Scientists Disapprove, NATURE (Jan. 18, 2023),
www.nature.com/articles/d41586-023-00107-z.
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Thus, beyond the discovery of Al's use, there will be a certain recognition of its contribution to

research.

One way or another, in scientific research, the work's author is responsible for ensuring that his
work does not cause damage. Nowadays, researchers or their affiliated institutions have
exclusive rights to the scientific paper. They have control over its usage and distribution, and
reap the benefits of their creative endeavors. At the same time, they bear the duty of ensuring

that the output is comprehensive, accurate, and unbiased.”

B. The Challenge of Joint Authorship in Scientific Research

The interplay between authorship and liability becomes complex in collaborative research,
where scientific papers are the product of joint efforts involving multiple contributors. In the
last decades, the average number of collaborations on scientific papers has grown
exponentially. The collaborative efforts nowadays can involve multiple researchers, sometimes
hundreds, who are credited as co-authors of the paper.”? This raises questions about the

allocation of liability when only one team member commits misconduct.

The Baltimore Case is a powerful illustration. David Baltimore was never suspected of
misconduct himself. However, he defended the part of the research that was conducted by his
college, Thereza Imanishi-Kari, one of six co-authors of the paper. Baltimore's unwavering

support for her work was deemed by some to be unprofessional and imprudent, if not outright

L 1d.; See: Submission and Peer Review Policies, 1EEE, journals.ieeeauthorcenter.ieee.org/become-an-ieee-
journal-author/publishing-ethics/guidelines-and-policies/submission-and-peer-review-policies/#ai-generated-
text.

2 Amy Brand et al., Beyond Authorship: Attribution, Contribution, Collaboration, and Credit, 28(2) LEARNED
PUBLISHING 151, 151 (2015); Rochelle Cooper Dreyfuss, Collaborative Research: Conflicts on Authorship,
Ownership, and Accountability, 53 VAND. L. REV. 1161 (2000) (hereinafter: "Dreyfuss, Collaborative Research”).
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irresponsible.” Given the criticism against him and the responsibility attributed to him by many

within the scientific community and the public, Baltimore had to resign from MIT.”

The Baltimore Case highlights the underlying principle in the scientific community: those who
have control over the publication of a paper, be they sole authors or co-authors, bear
responsibility for preventing harm that may arise from their work, including the prevention of
misconduct by their colleagues.” Co-authors are entitled to enjoy the benefits of their creative
endeavors as a group, yet they are also all liable for any potential damage that may arise. In this
context, the ICMJE recommendations clarify that "an author should be able to identify which
co-authors are responsible for specific other parts of the work. In addition, authors should have

confidence in the integrity of the contributions of their co-authors".”®

The growing trend of multi-authorship in scientific research has led to initiatives like The
National Information Standards Organization's (NISO) Contributor Roles Taxonomy
(CRediT). The CRediT aims to define researchers' main roles and contributions in a
publication, helping the credit attribution process and minimizing disputes among researchers.
Thus, the CRediT framework encompasses fourteen contribution roles in scholarship, including
conceptualization, data curation, formal analysis, validation, supervision, writing, and funding
acquisition.”’

However, as the following chapter will illustrate, integrating Al into the scientific field
introduces new challenges and considerations regarding traditional roles and responsibilities.

Tasks typically carried out by a human co-author may now be performed by an Al system. Are

8 Daniel J. Kevles, The Assault on David Baltimore, THE NEW YORKER (May 27, 1996),
www.newyorker.com/magazine/1996/05/27/the-assault-on-david-baltimore.

“1d.

S FEditorial and Publishing Policies, SCIENTIFIC REPORTS, www.nature.com/srep/journal-policies/editorial-
policies#fauthor-responsibilities ("Each author is expected to... have agreed both to be personally accountable for
the author's own contributions and to ensure that questions related to the accuracy or integrity of any part of the
work, even ones in which the author was not personally involved, are appropriately investigated, resolved, and the
resolution documented in the literature").

6 ICMJE recommendations, supra note 27.

" CRediT — Contributor Roles Taxonomy, NISO, credit.niso.org/.
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there differences between Al collaboration and human collaboration? The evolving technology

landscape invites the scientific community to discuss this question.

V. AUTHORSHIP ATTRIBUTION AND LIABILITY ALLOCATION IN GENERATIVE Al ERA

A. Human-Al Relationship: A Case Study of Using Al to Discover Novel Antibiotic

Compounds Against MRSA

With the increased use of generative Al, discussions regarding the allocation of liability in
human-machine relationships are becoming more prevalent. The scholarly discourse examines
scenarios where accountability may blur,’® such as the potential for a generative Al to produce
defamatory content or engage in discriminatory practices.’® As scientific researchers have
embraced the advancements brought by Al technologies, the scientific community has had to

confront the query of allocating liability in the relationship between researchers and Al

One notable case study in this regard involved MIT researchers who explored new antibiotics.
Using deep learning Al, they discovered a new class of compounds capable of killing
methicillin-resistant Staphylococcus Aureus (MRSA), a bacterium causing over 10,000 deaths
annually in the US. The research began with training a deep learning Al on a dataset of
approximately 39,000 compounds, each tagged with its antibiotic efficacy against MRSA. The
researchers taught the AI model to associate specific chemical structures with antibiotic activity
against MRSA. The deep learning model, which excels at recognizing patterns in large datasets,

meticulously analyzed the potential compounds, generating predictions regarding those with

8 Maurice Chiodo et al., Regulating AI: A Matrix for Gauging Impact and its Legal Implementation, 12
UNIVERSITY OF CAMBRIDGE FACULTY OF LAW RESEARCH PAPER 1, 39-46 (2024); Herbert Zech, Liability for Al:
Public Policy Considerations, 22 ERA FORUM 147 (2021).

8 Mala Chatterjee and Jeanne C. Fromer, Minds, Machines, and the Law: The Case of Volition in Copyright Law,
119 CoLuM. L. REV. 1887, 1892 (2019); Margot E. Kaminski, Regulating the Risks of AI, 103 BOSTON UNIV. L.
REV. 1347, 1354, 1365-166 (2023); Mark A. Lemley and Bryan Casey, Remedies for Robots, 86(5) UNIV. CHI. L.
REV. 1311 (2019); Derek Bambauer and Mihai Surdeanu, Authorbots, 3 J. FREE SPEECH L., 375, 381-382 (2023);
Peter Henderson, Tatsunori Hashimoto, and Mark A. Lemley, Where's the Liability in Harmful AI Speech?,3(2) .
FREE SPEECH L. 559, 583-583 (2023).
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the new chemical structures that are likely to exhibit robust antimicrobial properties.?® Then,

the researchers opened the "black box" of the Al to learn how it made its predictions.
Additionally, to validate the Al-generated predictions, the research team employed additional

experiments and three other deep learning models.?!

Finally, the researchers used the trained Al model to screen 12 million commercially available
compounds. The model identified several compounds that are predicted to exhibit activity
against MRSA. These compounds were tested in laboratory settings against MRSA to evaluate

their effectiveness.®?

Throughout these stages, the Al was crucial in efficiently analyzing vast datasets, making
predictions, and guiding experimental efforts toward discovering potential antibiotic
compounds. The research team's supervision and interpretation ensured the reliability and
relevance of the Al's predictions. This collaboration led to groundbreaking findings that have
the potential to yield substantial profits. Under these circumstances, should copyright be
attributed to the Al company or the developer that made creative choices in developing the deep
learning AI? Is it a joint work of the researchers and the Al company? Who should bear the

liability for scientific misconduct, as far as it has occurred?

In the MIT case, the research results were published in December 2023, with twenty-three
individuals listed as authors at the top of the paper. The Al company behind the deep learning

machine is not listed as a co-author nor mentioned in the acknowledgment section.®® This

8 Anne Trafton, Using Al, MIT Researchers Identify a New Class of Antibiotic Candidates, MIT NEWS,
news.mit.edu/2023/using-ai-mit-researchers-identify-antibiotic-candidates-1220.

8l 1d.

821d.

8 Felis Wong et al., Discovery of a Structural Class of Antibiotics with Explainable Deep Learning, 626 NATURE
177 (2024). According to the "Ethics Decelerations Section" in the article, two of the twenty-one authors have
filed a patent based on the scientific paper's results, while "the remaining authors declare no competing interests"
(see: www.nature.com/articles/s41586-023-06887-8#Ack1). As aforementioned, it raises many crucial questions
about attribution for reputation purposes, which exceed the scope of this paper.
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approach aligns with the prevailing consensus within regulatory bodies and the scientific

community.

As discussed in Chapter II, there is a general agreement that Al itself cannot be, and should not
be, attributed authorship of a scientific paper, as it cannot be liable for its content. Therefore,
the deep learning Al cannot be the author of the MRSA scientific paper. Furthermore, scientific
papers typically remain outside the public domain. Additionally, assessing the extent of each
entity's contribution compared to others in the chain of research can be difficult, as exemplified
by the MIT study. Indeed, the authors in the published article did not specify a clear division of

roles between them. Is this the proper way to attribute authorship and responsibility?

The following chapter will elucidate how a cohesive analytical framework of copyright and tort
law can enhance the discussion of allocating rights and duties in the generative Al age, using

the MIT research to illustrate the benefits of such a framework.

B. Generating A Unified Analytical Framework for Attributing Authorship and

Allocating Liability

The commonalities between copyright and tort law can shed light on who should have exclusive
rights and who should bear liability for harm that might happen. From a unified perspective,
attributing authorship and allocating liability are manifestations of control. The actor who
controls the use of copyrighted work will likely bear the liability for the damages caused by its

use.

The case of MIT's Al-driven discovery of antibiotics against MRSA illustrates this notion of
control. The deep learning model's contribution went beyond mere automation of tasks and
reducing research costs. It substantially contributed to the research by providing new insights

about compounds that may kill MRSA, which were otherwise inaccessible to MIT researchers.
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The MIT case illustrates a shift in control dynamics. Unlike traditional research tools, such as
a microscope, the MIT researchers had no exclusive control over the Al models. Moreover, the

researchers tried to understand how the Al model made its groundbreaking predictions.

Under these circumstances, it seems that the researchers' supervision and interpretation of the
Al's predictions do not give them absolute control over the Al models. The Al company and its
developers control some parts of the deep learning model. Hence, the emergence of generative
Al challenges traditional notions of control and is an opportunity to reevaluate authorship roles

within the scientific field.

While the premise is that the Al itself cannot, and should not, be an author or a co-author for
the scientific paper, the current ethical guidelines in the scientific community do not prohibit

the attribution of authorship to the Al company or developer.3*

Moreover, in some circumstances, the Al company or developer meets all the criteria for
authorship attribution set by ICMJE. In the MIT case study, the Al substantially contributed to
research conception and data analysis by generating predictions regarding the compounds with
the relevant chemical structures. Additionally, in the second phase of the research, other Al
models were involved in critically revising the output. Furthermore, unlike the Al system, the
Al company or developer, as a legal entity who can have rights and duties,®® can be liable for
the paper's integrity and accuracy. Finally, the Al company or developer can approve the paper's
final version for publication. In any case, this criterion should not prevent the acknowledgment
of new authors. As with scientific papers with many authors, an implicit approval delegation

can also occur from the Al company or developer.

In the generative Al age, questions of control — whether an Al developer or company

substantially enhanced the research or if a researcher maintained control over the Al system —

8 See Chapter I11.A above.
8 Elizabeth Pollman, Corporate Personhood and Limited Sovereignty, 74(6) VANDERBILT L. REV. 1727, 1728-
1729 (2021).
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become pivotal. A case-by-case analysis, grounded in the control principle, can help attribute
authorship. Similarly, in tort law, identifying the entity best positioned to prevent potential harm
is crucial. Employing control as the cornerstone of a unified copyright and tort law framework

allows a distinction between Al as a mere tool and as a substantial research contributor.?®

Some might contend that from a normative standpoint, we should consistently refrain from
attributing authorship or co-authorship to Al developers and companies since it could
undermine researchers' incentives for future work. However, I believe that recognizing Al

developers or companies as co-authors can enhance the progress of scientific research.

First, recognizing Al developers or companies as co-authors can enhance research
reproducibility and transparency while alleviating liability concerns for researchers who do not
have control over the Al systems. Consequently, researchers would only be held liable for Al
model predictions when they exercise sufficient control over these models. Second,
acknowledging Al companies or developers as authors in scientific publications could drive
innovation in Al research. Al companies possess substantial resources that can be leveraged to
finance groundbreaking studies. If these companies anticipate tangible benefits from research
outcomes and publications, they will likely be more willing to invest in research endeavors.
Therefore, attributing authorship to these entities can significantly contribute to societal

welfare.

In this context, this paper's proposal is not as revolutionary as it might seem initially. Multiple
papers have listed non-human entities, such as corporations, associations, and research centers,
as authors.®” Just as the industrial and digital revolutions added new stakeholders, some of them

non-human, so can the age of generative Al. This paper only argues that, under appropriate

8 Richard Van Noorden and Jeffrey M. Perkel, Al and science: what 1,600 researchers think, NATURE (Oct. 10,
2023), www.nature.com/articles/d41586-023-02980-0.

87 Michael Jay Polonsky and Jeffrey D. Rotman, Should Artificial Intelligent Agents be Your Co-author?
Arguments in Favour, Informed by ChatGPT, 31(2) AUSTRALASIAN MARKETING J. 91, 91-92 (2023).
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circumstances, an Al company or developer can be considered a co-author. It does not suggest
that the use of Al necessarily requires the attribution of copyrights to the Al company or
developer. Using a unified analysis of authorship and liability can help to identify these
circumstances and improve the allocation of rights and duties in scientific papers in the

generative Al era.

Consequently, this paper encourages national institutes and journals to reevaluate their
recommendations, guidelines, or standards for addressing scientific misconduct in the age of
new authors. The generative Al era calls for rethinking current ethical guidelines to
accommodate the collaborative nature of modern scientific research, ensuring that copyright
and tort laws continue to promote innovation while safeguarding integrity and accountability
in scientific publications. At the same time, the interplay between copyright law and tort law

should be kept, guiding this reevaluation.

It should be emphasized that attributing authorship to new actors in the generative Al supply
chain raises further questions regarding contract and tort law. In situations where an Al
company is credited as an author or co-author in the publication, the question arises whether it
can contractually disclaim any liability stemming from this attribution ("Contracting Out").%
Does the principle of contractual freedom override the nexus between authorship and liability
attribution? The response appears to be negative. The law establishes liability rules that cannot
be contracted away. As such, if an Al company holds the exclusive rights typically given to an
author, it must also bear responsibility for any damages that might arise from the research and

its subsequent publication.
Building upon Rochelle Dreyfuss's proposal from twenty-four years ago, regarding
collaborative research, courts should carefully examine agreements between researchers and Al

companies (or developers) to ensure that the latter are not avoiding their responsibilities. If

8 Dreyfuss, Collaborative Research, supra note 72, at 1227.
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deemed necessary, these agreements should be subject to cancellation on grounds of public

interest and fairness.?°

As a final note, it is essential to highlight that this paper does not claim that copyright and tort
laws are identical, or should be identical. The rationales of each field are distinct. As
aforementioned, copyright law aims to promote the creation and distribution of expressive
works. Tort law, on the other hand, has two main rationales: restoring the injured party to their
original position before the wrong was committed and preventing future harm through optimal

deterrence.°

However, overlooking the intersection between authorship and liability may harm the
overarching goals of both copyright and tort law. Thus, granting exclusive rights to an
inappropriate actor in the supply chain may harm the incentive to generate new expressions, as
well as make it difficult to compensate the injured party, and deter the relevant entity from
producing future harm. Therefore, establishing a unified analytical framework for attributing
authorship and allocating liability can propel progress in both realms, as the guidelines for

scientific papers illustrate.

V. CONCLUSION

Over many years, the scientific community has discussed issues around authorship attribution,
ethical conduct, authorship liability, and the mechanisms for overseeing scientific integrity. The

generative Al era presents new challenges for authorship attribution and liability allocation.

The paper argued that there is an intersection between copyright law and tort law, especially

authorship attribution and liability allocation. Both attributing authorship and allocating

89 1d.
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liability are manifestations of control.” Therefore, in general, those who benefit from exclusive

rights should also bear responsibility for any misconduct.

For this reason, the publication of scientific papers is an interesting example, as it creates a
nexus between authorship and liability allocation. At the same time, the commonalities between
authorship attribution and liability allocation may justify assigning copyrights to new actors in
the scientific research supply chain. Thus, if the four ICMJE authorship criteria exist, granting
copyright to Al companies or developers as co-authors might be justified. Consequently, this
paper argued for the need to reevaluate current ethical guidelines and standards in the scientific
community to reflect better the notion of control in research and scientific papers in the age of

generative Al.

Given its limited scope, this paper refrains from making definitive claims regarding the
commonalities between authorship attribution and liability allocation beyond the topic of Al
generative usage in scientific research. However, this study's insights provide a basis for future

research across various fields and other emerging technologies.

%1 As aforementioned, this paper focused on the attribution of authorship under copyright law. Other notions of
"attribution", such as attributing ownership or reputation, would influence the proposed analytical framework.
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